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p:lblic office, the logical interpretation of section 2- 18 -
601(2) is that its definitional e xclusion refers to the 
nature of the off ice held, rather than to the means o f 
s•!1ection. For example, persons appointed to fill midterm 
vacancies in elective offices must log ically be viewed as 
"~lected officials," although they may never have run for 
office. Similarly, those county officers who, according to 
section 7-4-2203 , MCA (section 16-2406, R.C.M. 1947), may be 
either appointed or elected, have the status of elected 
o f ficials, regardless of the method chosen for their selec ­
t ion. Therefore. it is my opinion that section 2-1 8-601( 2) 
e xcludes all state, county a nd city officers having the 
legal s tatus of elected officials from the definition of 
''employee'' as used in part 6 of chapter 18. 

Termination of employment means the term1nation of status as 
an employee. Because the definition of empl oyee for pur­
p~ses of employee leave benefits speci f ically excludes 
elected public o f ficials and certain appointed official s, 
the assumption of those offices automatically term1nates a 
person's previous status as an employee, unless tha t person 
falls w1thin the 180-day mandatory leave provision of sec­
tlon 2-18- 620, MCA (section 59-1011, R.C.M. 1947). There­
fore. a former county employee who takes office as an 
"elected official" thereupon "terminates his employment" 
wi thin the meaning o f sections 2-18-617 and 2-18-6189( 5). 
MCA, and is entitled to recei ve sick and vacation leave 
benefits accumulated during his employment. 

THEREFORE, IT IS MY OPINION: 

County employees who are elected or appointed to public 
offices of t he state, county, or ci t y are entitled to 
rece i ve accumulated vacation and sick leave benefits, 
as provided i n sections 2- 18- 617 and 2-18-618(5), MCA, 
unless they fall within the mandatory leave provision 
of section 2- 18- 620. 

Ve ry truly yours. 

MIKE GREELY 
Attorney General 
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SENTENCES - Sentencing f or crimes co-i tted by prisoners 
parolees and furloughees; 
MONTANA CODE ANNOTATED Sec tions 46-18- 401(5) , 46-23-
201(1), 46-23-217 , 46- 23-218; 
REVISED CODES OF MONTANA, 1947, Sections 95-2213(e), 
95-3214(1), 95-3214(5) , 95-3221; 
ADMINISTRATIVE RULES OF MONTANA Sections 20-3.10(6)-
S10000, 20-3.10(6)-S10020. 

HELD: 1. Section 46-23-217, MCA (section 95-3221, R.C.M . 
1947). was impliedly repealed by the 1977 enact­
ment of section 46-18-401 ( 5). MCA (section 95-
2213(e), R.C.M. 1947). Any sentences imposed with 
respect to a crime committed after July 1, 1977, 
by a prisoner imprisoned at the state prison or on 
parole or furlough, runs consecutively with the 
remainder of the prisoner 's original sentence. 
Any crime committed on or before JUlf 1, 1977, by 
a prisoner while on parole or condit1onal release 
runs concurrently with the prisoner's original 
sentence unless otherwise specified by the 
sentencing court. 

2. If a prisoner who has received a new consecut ive 
sentence under section 46-18-401(5), MCA (section 
95- 2213(e). R.C.M. 1947). is paroled, the 
remaining time of his new and original sentences 
thereafter run concurrently. 

3. A prisoner sentenced pursuant to section 46-18-
401(5), MCA (section 95-2213(e), R.C.M. 1947 ), 
must serve that term consecutively with the 
remainder of his original term. If the prisoner 
has not been designated a non-dangerous offender, 
he is ineligible for parole until he has served at 
least one-half of his new sentence i n addition to 
any minimum time he must serve with respect to his 
original sentence. 

Nick A. Roteri ng, Esq. 
t:.egal Counsel 
Department of Insti tutions 
1539 Eleventh Avenue 
Helena, Montana 59601 

Dear Mr. Rotering: 

8 March 1979 

You have requested an opinion concerning the following 
question: 
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When does a sentence imposed for a crime committed 
by a prisoner run concurrently with the prisoner's 
original sentence? 

A 

Initially, your question requires consideration of two 
separate and conflicting statutory provisions. The first is 
section 46-23-217, MCA (sec tion 95-3221. R.C. M. 1947}, which 
provides: 

Service of term for additional crime. Any 
pr1soner who comm1t s a cr1me wh1le at large upon 
pa role or conditional release and who is convicted 
and sentenced therefor shall serve such sentence 
concurrentll with the terms under which he was 
released un ess otherwise ordered by the court in 
sentencing for the new offense. (Emphasis added.) 

This section was enacted i n 1955 Montana Laws, chapter 153, 
section 19. and has not been expressly repealed. However. 
in 1977 the Leg1slature enacted a new provision which also 
governs sent ences i mposed for crimes commi tted by prisoner s 
on parole or furlough. That provision was enacted as 1977 
Montana Laws, chapter 340, section 2, and is codified at 
46-18-401(5), MCA (section 95-2213(e), R.C. M 1947). It 
prov1des: 

(5/ Except as provi ded in this subsection, when a 
pr1soner is sentenced for an offense committed 
while he was impn.soned in the state prison or 
while he was released on parole or under the 
prisoner furlough program, the new sentence runs 
consecutively with the remaiilaerof the ongliiai 
sentence. The--pfiSoiler starts servTOg the new 
sentence when the original sentence has expired or 
when he is released on parole under chapter 23, 
part 2, of this title in regard to the original 
sentence, whichever is sooner. In the latter 
case, the s~ntences run concurrently from the time 
of his release on parol e . (Emphasis added.) 

The new section is mandatory and automatic. All sentences 
to which the section applies run consecuti vel y. Thus, the 
new section is inconsistent and incompatible with section 
46-23-217, which permits concurrent sentencing with respect 
to crimes committed by prisoner s on parole or f urlough. The 
conflict i s direct and unavoi dable and it is therefore my 
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opinion that section 46-23-217 was impliedly repealed by the 
enactment of sect ion 46-18-401(5). Where two statutes are 
"wholly inconsistent, incompatible a.nd not capable of being 
reconciled," the later statute impliedly repeals the earlier 
one if it does not e xpressly do so. State e x rel. Jenkins 
v. Carisch Theatres, Inc., Mont . , 564P.2d 1316, 
1319 (1977}. -

Caution should be used in applyi ng secti on 46-18-401 ( 5) . 
The Legislature has made specific provisio n for the imple­
mentation of this section, providing that i t applies hnll to 
offenses committed after Jull 1, 1977. Mont. Laws, c . 4~ 
§ 5. Sect~on 46-23-217 st1 1- apphes t o sentences imposed 
f or crimes committed on or before July 1, 1977. 

B 

Although section 46- 18- 401(5) mandates that a sentence 
imposed for a crime committed by a prisoner run consecu­
tively with the remainder of the prisoner's original sen­
tence, the section goes on to provide that i n t~e event the 
prisoner i s "released on parole *** in regard to the 
original sentence, 1' the new and old sentences will there 
after run concurrently. The transformation of the 11con­
s ecutiver' nature of the second sentence to a new status of 
"concurrent" is automatic upon a prisoner's release on 
parole. This f eature, however, has created some confusion 
with respect to its application. The confusion is focused 
upon the implications which it might have wi tb r espect t o 
parole eligibility . Specifically, it has been suggested 
that a sent ence imposed under section 46-18- 401(5) should be 
disregarded for pnrposes of computing the minimum time which 
the prisoner must serve before he is eligible for parole. 
If this interpretation is correct, a parolee who is sen­
t e nced for a crime committed while on parole woul d be 
el igible for a new parole the moment he returned to prison, 
assuming he is subject to no other restrictions impose d by 
the Board of Pardons. The suggestion , however, is meri t ­
less. 

On its face, section 46- 18- 401(5) does not concern parole 
eligibility. It merely specifies a conuei{ence which flows 
from the granting of parole . Another s tautory provision , 
specifically section 46- 23-201(1), MCA (section 95- 3214(1 ), 
R. C. M. 194 7), fi xes the minimum t i me which a prisoner must 
serve before he is eligible for parole. In connection with 
crimes committed prior to July 1, 1977 , that minimum time 
was generally one- quarter of the prisoner's "full term." 
See 38 Op. Att ' y Ge t No. ll . The s ec t ion was amended in 
1977 and now provides : 
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P~i sone~s eligible fo~ pa~ole. (1) Subject t o 
the £ollow1ng ~estnct1ons, the board shall 
~elease on parole by appropriate order any pe~son 
confined in the Montana state prison, except 
persons unde~ sentence of death and per sons 
serving sentences imposed under 46-18- 202(2), when 
in its opinion there is ~easonable probability 
that the prisoner can be released wi t hout detri ­
ment to himself or to the community: 

(a) No convict serving a time sentence may be 
P«~oled until he has served at least one- half of 
his full t erm,1ess-the goodtime allowance pro­
VIOea-r.Dr ~3-30-105; except that a convict de s­
ignated as ~ non- danqerous oftei'iirer- under 46=18-
404 may be ~aroled after he has se~ved one- !Qarter 
Qr hl S "fU1r term, leSS thegood t1me a l owance 
prov1ded-rQr 1n 53-30- 105. Any off ender serving a 
time sentence may be paroled after he has se rved, 
upon his t e rm of sentence, 17 l / 2 years. 

(b) No convict serving a life sentence may be 
paroled until he has served 30 years, less the 
good time allowance provideu for in 53- 30-105. 
(Emphasis added . ) 

The minimum time speci fi ed by section 46- 23 - 201(1), MCA, is 
computed upon the prisoner's "full term." 

A consecutive sentence is cumulative , any other sentence. 
It is a different and a deli tional sentence and cannot be 
disr egarded for purposes of section 46- 23 - 201(1). Cf. State 
ex rel. Herman v. Powell, 139 Mont. !>83, 36 7 T. 2d 553 
TI961)"":" Therefore, a pr1sone~ sentenced to a new consecu­
tive sentence pursuant to section 46 -18-40(5) and not 
designated a non- dangerous offender, is i neligible for 
parole until he has served at least one- half of his new 
sentence in addition to any time he must se r ve to become 
eligible r.Dr parole with respect to his first sentence. The 
transformation feat ure of second and third sentences of 
section 46-1 8- 401(5) merely recognizes the possibil ity that 
a prisoner sentenced to a new consecutive t erm the reunde r 
~ become eligible for and be ~eleased upon parole prior to 
tne expiration of his original sentence , see ~· State ex 
r el. Herman v. Powell, supra, and makes prov1s1on that the 
remainders Of the 0r 1ginal and new sent ences will thereafter 
run concurrently. 

This does not mean that once a prisoner has served the 
minimum time prescribed under section 46- 23- 201 ( 1), MCA, 
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that he 1s automatically elig.1ble for parole . "The grant.1ng 
of a parole is not a matter o f right but is a matter of 
grace. pri v1lege , or clemency granted to the deserv1ng and 
wi thheld fr·om the undeserving. as sound offlcial discret1on 
may d1ctate. " Herman, ~ ra , 139 Mont . at 589. The Board 
may require a pnsoner wnocommits a new offense wh.1le 1n 
pr1son or on parole or furlough to serve a longer ttme than 
prov1ded by sect1on 46-23-201(1) before cons.1der1ng h1m for 
parole. For example. a pr1 soner may be requ1red to serve to 
the d1scharge date of h1s or1g1nal sentence before com­
mencing h1s new sentence , and then serve the m1n1mum 
requ1red tlme of h.1s second sentence be fore becom1ng 
ellg1ble for parole. ~ Pet1 t 1on of Ferguson. 14& Mont. 
246, 405 P.2d 217 (19&5). The boardils expressly empowered 
to adopt rules govern1ng "the el .1g ib1.li ty of pnsoners for 
parole,'' sect1.on 46- 23-218. MCA (sec t1on 95-3214(5), R.C. M. 
1947). i\nd tn fact has adopted a number of rules w1th 
respect to parole e h glblll ty. These rules may delay the 
parole ellg.lblll t y of a p r1.soner comm.1tt.1ng a crime wh1le 1n 
pnson, or on parole or furl ough , beyond the mi n1mum time 
prescr.1bed by section 4&- 23-201(1 ) . see~§§ 20- 3.10(6)­
S10000(J) and Sl0020, ARM . 

THEREFORE. IT IS MY OP INION: 

l . !;ect.ton 46- 23-21 7, MCA ( s e c t1on 95- 3221, R.C . M. 1947). 
was tmplledly repeal ed b y the 1977 enactmenL o f sectlon 
46-18-401(5 ) . MCA (sect1on 95-2213(e). R.C. M. 19471. 
Any sentences 1mposed w1th res pect to a cr1me comm1 tted 
a fter July 1. 1977, by a pr1soner 1mpnsoned at the 
state pnson o r on paro le or furlough, runs consecu­
t1vely w1. th the rema1nder of the pnsoner's ongtnal 
sentence. Any c r 1me comm1 tted on o r befot ~ July 1, 
1977. by a pnsoner wh.1 le on parole ot condt tlonal 
release runs ~oncu rrently w1th the pr tsoner's o r1g1nal 
sentence unless ot.hen11 se spec1fied by the sentenc1ng 
COUll . 

2 0 If a pr tsoner who has rece1\'ed a new consecut1.ve 
tence under sectlon 46-18-401 ( 51 . MCA ( secuon 
2213( e ), R.C. M. 1947 ). 1s paroled, the rema1n1ng 
o f h1 s new and ong1nal sentences thereafter r un 
current.l y. 

sen-
95-

t1me 
con-

3. A p11soner sentenced pursuant to s e c t1on 46-18-401(5), 
MCA (§95- 22l3 (e) , R.C. M. 194 ), must s erve that term 
consecut1vely w1th the rema ader o f h1s o r1g1nal term . 
IC the pnsoner has nol been des1gnated a non-dangerous 
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offender, he is ineligible for parole until he has 
served at least one-half of his new sentence in addi­
tion to any minimum time he must serve with respect to 
his original sentence. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 38 OPINION NO. 14 

COUNTIES - Authority to borrow directly from a financial 
institution; 
COUNTY COMM ISSIONERS - Authority to borrow directly from a 
financial institution; 
COUNTY GOVERNMENT - Authority to borrow directly from a 
f inancial institution; 
COUNTY OFFICERS AND EMPLOYEES - Authority to borrow directly 
from a financial institution; 
LOCAL GOVERNMENT - Authority to borrow directly from a 
financial institution; 
MUNICIPAL CORPORATIONS - Authority to borrow directly from a 
financial institution; 
MUNICIPAL GOVERNMENT - Authority to borrow directly from a 
financial ir titution; 
PUBLIC OFFICERS - Authority to borrow directly from a finan­
cial institution; 
MONTANA CODE ANNOTATED - Sections 7-l-106, 7-1-114, 7-5-
4101, 7- 7- 2101. 7- 7- 2102. 7- 7- 2402, 7- 7- 2402(2), 7- 7- 4202: 
REVISED CODES OF MONTANA - Sections 11-901, ll-966, 16-807, 
16-2301, 16- 2305, 47A-7-106, 47A- 7- 204; 
OPINIONS OF THE ATTORNEY GENERALS - 37 Op. Att'y Gen. No. 68 
(1977). 37 Op. Att'y Gen. No. 70 (19/ 7), 37 Op. Att ' y Gen. 
No . 152 (1978). 

HELD: 1 . A county with general government or self­
gove rnmen t powers can incur indebtedness by 
borrowing money directly from a financial 
institution. 

2. A city or town with general government or 
self- governing powers can incur indebtedness 
by borrowing money directly from a financial 
institution. 
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