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payments retroactively even if it is found that payments 
should have been approved upon the foster home's initial 
appl ication. 

The issue of retroactive payment does not arise i n any event 
until eligibility is determined on review. It appears that 
no s uch revi ew has been sought by any o f the parties 
involved in the present dispute. Since foster care assis
t ance may be denied for reasons related to any of several 
e ligibi l ity f actors , all the facts re levant to a denial must 
be conside red. It is beyond the scope o f this opinion to 
conclude that any particular denial of foster care assis
tance necessarily triggers a right to retroactive pa:raents 
which coul d be asserted by a properly designated cla1mant . 

THEREFORE IT IS MY OPINION: 

1. County departments of public welfa re may not . d~ny 
fos ter care payments solel y because the child rece1v1ng 
fos ter care has been relinquished to a private place
ment agency and, if eligibility is e stablishe d , county 
departments of public welfare are required to approve 
s uc h payments to a foste r home on beha lf of a child who 
has been rel1nquished to a private place.ent agency. 

2. In the absence of a determi nation that foster care 
ass1stance was improperly denied, neither a county 
department of public welfare nor the Depart.aent of 
Soci al and Rehabilitation Service s is required t o 
retroactively pay foster c are costs on behalf o f a 
rel inquished c hild. Where s uch a deteraination is 
made . only the foster home involved is entitled to such 
payments. 

Very t r uly yours, 

MIKE GREELY 
Atto rney General 
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LEAVE BENEFITS - Right of county employees to accumulated 
leave benefits when elected or appointed to public office; 
PUBLIC OFFICE - Appointment or election, effect on right of 
county employees to accumulated leave benefits; 
MONTANA CODE ANNOTATED Sections 2-8- 601(2}, 2-18-611, 
2- 18- 617, 2-18-618, 2-18-620, 7-4-2203. 

HELD: county employees who are elected or appointed to 
public offices of the State, county, or city are 
entitled to receive accumulated vacation and sick 
leave benefits , as provided in sections 2-18-617 
and 2-18-618(5}, MCA, unless they fall within the 
mandatory l eave provision of section 2-18-620. 

7 March 1979 

J. Fred Bourdeau , Esq. 
Cascade County Attorney 
cascade County Courthouse 
Great Falls, Montana 59401 

Dear Mr . Bourdeau: 

You have requested my opinion on the followi ng question: 

Are county employees who are elected or appointed 
to public office entitled t o receive vacation and 
sick leave benefits accumulated during the course 
of their employment with the county? 

sections 2- 18- 611 and 2- 18-628. MCA (sections 59- 1001 and 
59-1008, R. C. M. 194 7), provide for sick leave and annual 
vacation leave credits for employees of the State or any 
county or city thereof. Such employees may accumulate thei r 
leave credits and, upon termination of employment, receive 
payment for unused vacati on leave and accrued sick leave 
credits. §§ 2 - 18- 617 and 2- 18- 618(5) , MCA (§§ 59- 1002, 
59-1003, 59-1008(1), (5) , R.C.M. 1947). The questi on 
presented here is whether county employees may collect 
accumulated leave benefits when they are elected or 
appoin t .ed to public office--that is. whether the assumption 
o f public office constitutes a termination of employment 
unde r sections 2-18- 617 and 2- 18-618(5}. MCA. 

Section 2-1 8-601(2}, MCA (section 59- 1007, R.C.M. 1947), 
specifically states that the term "employee," as used in the 
section on leave time, does not include elected s tate, 
county, or city officials, or school teachers. Although the 
statute does not specifically menti on persons appointed to 
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p:lblic office, the logical interpretation of section 2- 18 -
601(2) is that its definitional e xclusion refers to the 
nature of the off ice held, rather than to the means o f 
s•!1ection. For example, persons appointed to fill midterm 
vacancies in elective offices must log ically be viewed as 
"~lected officials," although they may never have run for 
office. Similarly, those county officers who, according to 
section 7-4-2203 , MCA (section 16-2406, R.C.M. 1947), may be 
either appointed or elected, have the status of elected 
o f ficials, regardless of the method chosen for their selec 
t ion. Therefore. it is my opinion that section 2-1 8-601( 2) 
e xcludes all state, county a nd city officers having the 
legal s tatus of elected officials from the definition of 
''employee'' as used in part 6 of chapter 18. 

Termination of employment means the term1nation of status as 
an employee. Because the definition of empl oyee for pur
p~ses of employee leave benefits speci f ically excludes 
elected public o f ficials and certain appointed official s, 
the assumption of those offices automatically term1nates a 
person's previous status as an employee, unless tha t person 
falls w1thin the 180-day mandatory leave provision of sec
tlon 2-18- 620, MCA (section 59-1011, R.C.M. 1947). There
fore. a former county employee who takes office as an 
"elected official" thereupon "terminates his employment" 
wi thin the meaning o f sections 2-18-617 and 2-18-6189( 5). 
MCA, and is entitled to recei ve sick and vacation leave 
benefits accumulated during his employment. 

THEREFORE, IT IS MY OPINION: 

County employees who are elected or appointed to public 
offices of t he state, county, or ci t y are entitled to 
rece i ve accumulated vacation and sick leave benefits, 
as provided i n sections 2- 18- 617 and 2-18-618(5), MCA, 
unless they fall within the mandatory leave provision 
of section 2- 18- 620. 

Ve ry truly yours. 

MIKE GREELY 
Attorney General 
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