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Th1s is the obv1ous and necessary conclus1on from the face 
of the statutes noted above. They prohibit a person from 
mak1ng more than one occasional sale in a twelve-month 
period. They do not proh1b1.t the fillng of more than one 
certificate of survey in a twelve- month period. S1nce both 
"occasional sale" and "certificate of survey" are def1ned ~n 
sect1on 7b-3-l03 , MCA. it is clear that 1f the Legislature 
had l.ntended the f1ling of the certiflcate to be the s1g
n1ficant act they would have so provided. The filing of the 
cert1 flcate merely creates the parcel for purpo!.es of Lhe 
subd1v1sion and Platt1ng Act. It 1s the actual sale. how
ever, that 1s restncted by sectlon 76-3-207(l)(d), MCA . A 
sale 1s the actual transfer of tl tle from the grantor to t_he 
grantee. DeMers v. O 'Leary, 126 Mont . 528, 534, 254 P.2d 
1080, 1084 ( 1953). 

THEREFORE, IT IS MY OPI NION: 

The twe1ve-mont_h limitat1on per1od on occastonal sales 
of land 1n sect1ons 76-3-207(l)(d) and 76- 3- 103(7). 
MCA. commences w1th the actual transfer of 1nterest 1n 
the parcel of land from the gran tot to the gt·antee . 

Very truly yours. 

MIKE GREELY 
Attorney General 
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Dear Mr. Sherlock: 

You have requested my op1n1on on the follow1.n9 quest1on: 

Whether a "turnkey" contract of sale between a 
publ1c hous1ng author1ty and a pr1vate contractor. 
e xecuted pursuant to a regulat1on of the United 
States Department of Housing and Urban Development 
lS a conttact for perform1.ng publJ.c construct.1on 
as contemplated by the Montana statutes 1mpos1ng a 
public contractor's tax. 

A publ1c contractor's 11cense tax 1s prov1ded for 1n sec
tJ.ons 15- 50-101 to 15- 50-303, MCA. Th1s tax has been 
1mposed 1n Montana 1n some form s1.nce 1935. Pursuant to 
these statutes. l1censed publlc contractors are r equ1red to 
pay to the State a sum ( denom1nated an add1 t1onal llcense 
tax) equal to one percent of the gross rece1pts from pub1J.c 
contracts. § 15 - 50- 205, MCA. 

Whethet thls tax u1tlmate1y results 1n an overall 1nc1ease 
1n a publ1c contt·actor' s tax l1ab1l1ty 1s dependent upon 
each contractor's part1cular 1ncome tax and property tax 
pos1.t1on 1n any g1ven year. Pursuant to sect1on 15- 50 - 207, 
MCA , a publ1c con~ractor 1s ent1tled to a cred1t aga1nst h1s 
cotporatlon l1cense, 1ncome, and/ or personal property taxes 
f o t amounts pa1d as public contt actor taxes. § 15- S0 - 207, 
MCA. f or putposes of the publ1c contractor's 11cense and 
tax. a publtc contractor 1s defined as follows: 

IAJny petson who subm1ts a proposal to or enters 
1nto a cont.te~ct for pet Corm1ng all publlc con
s tructlon work 1n the state with the federal 
government. state of ~lantana or Wlth any board, 
comml.ss1on, or depe~rtment thereof, or w1 t h any 
board of county commJ.SSloners or Wl th any c1 ty or 
town councll or w1th any agency of any thereof. or 
wlth any other publ1c board, body, commJ.ss1on, or 
agency author1zed to let or a~o~ard cortracts for 
any publlc work when the contract cost, value. or 
p11ce thereof exceeds the sum of 51,000. § 15- 50-
101 ( 1 ) ( a) , MCA. 

In July of 1979, the Helena Houslng Authorlty, a publlC body 
cteat:ed by ordinance of t:he city of Helena pursuant t o the 
terms of Tit.le 7, chapter 15. part 44, MCA, entered J.nto a 
so- c alled "tutnkey" contract of sale w1th a pn.vate con
structton company. The "turnkey" contract lS one of the 
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alternative legal vehicles which a public housing author1ty 
may utilize pursuant to federal regulat1.ons to secure new 
public hous1ng units funded in large measure by the federal 
govern'!'ent. 

There can be no doubt that t.he contract in quest.ion is a 
publl.c contract. The precise issue presented by this 
op1.nion request is whether a ''turnkey'' contract 1s a con
tract for performance of construction work as contemplated 
by sect1on 15-50-lOl(l)(a), MCA. 

A deta1led desct·iption of the procedures uwol ved 1.n the 
"turnkey" method of prov1d1ng public hous1ng un1 ts can be 
found at 24 C.F.R. section 841.201, et ~ (1980). 
Numerous agreements are involved. The basic concept 1s. 
however, that the Publlc Hous1ng Authority (PHA) contracts 
for a completed development to be produced by the developer 
on hls own land and with payments to be made upon the 
"turniug over the keys" of the development to the PHA. see, 
Burstetn. "New Techn1ques For Public Housing", 32 L. 
CONTEMP. PR 528 (1967). 

1 t (he tutnkey system completely reverses the 
trad1t1onal method of producing public housing-
Site acqu1sit1on by purchase 01 condemnation, 
preparation of competi tive-b1dding type plans and 
spectficat1ons by an arch1tect retatned by thP 
IPHAI. competitive b1dding and awat·d, and con
sttuction by the low b1dder. 

Burnstein at 530. 

Despite the substantial d1 fferences between the "tut·nkey" 
method and the tradt ttonal process for provtdl.ng publlc 
housing units. 1t would be s1mpl1stl.C to v1ew the arrange
ment as a mere contract of sale . From the in1t1al designa
tion of the "turnkey" develope! to the Slgntng of a lettet 
of tntent. contract. of sale and through the constructton 
process, mut.ual obltgattons ar1se and str1ct controls are 1n 
place. 

One such example ts stte acqulSltJ.on: 

The PHA shall not authorize a t..urnkey developer to 
acqu1re a s1 te, or to make a conuni tment to acqu .tte 
a sl.te untll after the executlon of (the contract 
between HUD and the PHA author1z1ng the particula~ 
development) .... ownershl.p of the Sl.te by the 
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developer .. . shall be accomplished pr~or to . . . 
commencement of construction ... . 

24 C . F.R. sect1on 84l.ll4(c)(l980). 

S~mllarly, the turnkey agreement for the p1.oject J u~re at 
issue prov1des: 

2.6 Inspections Our~ng Constructlon. 
(a) A Clerk- of- the- Works shall make rout~ne 
1nspect1ons of the sites. Members of Lhe Helena 
Housing Authority Soar·d and staff as well as the 
1nspect1ng arclutect and HUD employe~>& shall have 
free access LJ the construct~on sites t o make 
1nspect1ons to .:leter-mtne confo~:m~ty w~th Contract. 
All comments concern1ng 1nspect1ons w11l be com
municated to th" Sellet through the Purchaser's 
inspecting ar·chitect. The r·esults of the Put
chaset's 1.nspect1on shall be Incorporated 1n 
wntten teports which shall 1.nclude any observed 
defects or def1ctenc1.es 1n the 1mprovements. 
Put·chase1· s hall send cop1es of these r·epo1 ts. 
w1th1n ftve c:. 1 wo1"k1ng days of each tnspect1on. 
to the Sellet· and to the Sellet ' s arclutect for 
the Pl-o]ect. In the event of any d1 spute as to 
compliance Wl.th e: xh1b1t B. whtch ar1ses 1.n the 
course of the work and wh1ch cannot be cesolved 
between Purchaser and Seller, the Purchaser, upon 
request by the Seller, wtll est1mate the amount 
required fo1 con:ect1ng the defect 0 1 deflctency. 

Whether the turnkey production method involves a publ1c 
cont1.act fo1 construct1on wo1k has not been dec1ded 01 
discussed by the Montana Supreme Court 01 tn prevtous 
op1n1ons of Lhe Attorney General. A number of dec1s1ons 
from other JUrtsdicll.ons t·ev1ew1ng Lhe appllcab1lity of 
state competJ.tlve b1dd1ng statutes to turnkey ptojecls 
contain no d1.scuss1on of the 1ssue here presented. See 
~· Leh1gh Const. Co. v. Houstng Auth .. Sb N.J. 44 "/, 267 
A.2d 41, 42 (1970). 

Whether the statute contemplates the appllcatton of the tax 
to turnkey contracts 1s a funct1on of what the legtslalure 
1ntended. wh1ch intentton 1s derived from the pla1n mean1ng 
of the 1 anguage employed Dunphy v. Anaco nda. 1 51 r~on t. 76. 
79, 438 P.2d 0€>0 (1968). A constructton of the statute 
which will best g1ve effect to that tntent. ts mandatot y . 
creat Northern BY.:_ Co. v. P.S.C .. 88 r~ont. 180, 206 . 293 P. 
294 (1930). 
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As discussed previously, a turnkey contract is a departure 
from the traditional legal vehicles utilized to procure 
public housing. Nevertheless, all of the essential elements 
identified in the language of the statute are present. 

First, the contract is between a person and a public agency. 
Second, the value of the contract exceeds the sum of one 
thousand dollars. Third, the contract contemplates con
struction. 

The series of contracts which characterize the turnkey 
method involve the construction of units which pass upon 
settlement into public ownership and which. although 
privately financed during construction, involve a series of 
enforceable governmental commitments of one hundred percent 
funding upon which private lenders rely. 

Wh1le. as prev:tously noted. the f:tnal agreement 1s denom
lnated a contract of sale, the fact that what is sold 1n the 
agreement must firsl be constructed according to rig1d 
gu:tdelines leads to the unavo:tdable conclus1on that this lS 
a public cons truct1on contract within the mean1ng of the 
publ:tc contractors tax1ng statute. 

Two opinions of the Supreme court of ~lantana and amendments 
to this legislation throughout its history shed considerab le 
llght on the legislative intent. See Peter Kiewit sons co. 
v. State Board of Equalization, 16lMont. 140 , 505 P.2d 102 
(1973 ); State ~ rel. Schultz-Lindsay v. State Board of 
Equalization , 145 Mont. 380, 403 P.2d 635 (1965). 

ln Peter Kiewet , supra, the court described 
legislative history of T:ttle 15, chapter SO, 

the recent 
as follows: 

In March 1965, 1n an attempt to ensure the payment 
of state and local taxes by contractors work:tng 1n 
the state, Chapter 277, Laws 1965, was passed by 
the legislature. The problem arose because some 
contractors work:tng in the state d id not t"eport 
all of their equipment to county tax assessors, 
who were attempting to impose county property tax 
on those contractors. Also, some contractors 
working in the state would not file corporate 
personal income tax returns which would have 
fairly reflected their business profits from 
within the state. 161 Mont. at 143. 
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The 1965 t.ax applied only t o non-resJ.dent cont1actors and 
therefore was declared unconst1tut1onal on equal protectJ.on 
and other grounds 1n State ~ rel . Schul tZ-LJ.ndsay. supra. 

In 1967 the Montana Leg1slature made an attempt , deemed 
successful by the Supreme Court 1n Peter K1ew1t Sons, supra. 
to cure the constitu-cional deficJ.encJ.es of the 1965 en
actment. The statute , whlch presently cont1nues subst.an
t l ally unchanged was characterized by the court as: 

lA) r evenue enforcing measure des1gned t o operate 
hand 1n hand w1th Montana's long stand1ng per sonal 
property tax and income tax , to ensure more 
e ffective t~ x collect1on and reduce tax avo1dance. 
161 Mont . at 144. 

Based upon th1s legislatlve 1nt•11 t, 1t 1s man1fest that a 
construction of the statute to exclude the turnkey method o f 
production of public housing un1ts woul d frus trate the 
legis1at1ve goa l. such a construct1on would mean that by 
-.'langing contract language any contracto r cou ld avo1d the 
tax on pro)ects it was 1 :1tended t o 1nc l ude . 

"l"HEREt'ORE, l T l S MY 0 ? I N l ON: 

The turnkey method of pr oduct1on of new publtc hous1ng 
un1ts 1s a publlc contract subject to the publ1c con
tractor's l1cens1ng tax. 

Very truly yours, 

MIKE GREELY 
Attorney General 




