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THEREfORE, IT IS MY OPI NION : 

County Clerk and Recorders may refuse to accept for 
flling wr1tten instruments purport1ng to be liens when 
the wr1t1ng does not qualify as a statutory lien or 
lten created by con tract. 

Very truly yours. 

MIKE GREELY 
Attorney General 

VOLUME NO. 38 OPI NION NO. 115 

STATE AUDITOR - Duty to accept wri t of attat hment: 
ATTACHMENT - Common law wr1t, val1d1ty: 
ATTACHMENT - Jud1c1al authorization requ1red; 
GARNISHMENT - common law wr1t of attachment: 
MONTANA CODE ANNOTATED - Sect1ons 21- 18- 201, et. seq .. MCA. 

HELD: The State Aud1tor may refuse t o c1ccept wr1ts of 
attachment 1ssued wlthout )ud1c1al author1zat1on. 

E. v. "Sonny'' Oro1hol t 
State Audttor 
Mltchell Bu1ld1ng 
Helena. Montana 59601 

Dear Mr. Omholt: 

10 December 1980 

You have tequested my opinton on the follow1ng question: 

Must the State Auditor honor a wl'it of attachment 
whtch 1s tssued wtthout )Udlcial superv1s10n or 
author1ty? 

The 1nq u1ry focuses upon the duty of the State Audttor to 
accept documents termed "common 1aw wr1 ts of attachment." 
Recent l y, I ruled that county Clerk and Recorders are not 
requ1red to f1le self- styled common law hens that don't 
conform to statute or contract. 38 Op. Att'y Gen. No . 114 . 
This quest1on is whether wages may be attached merely by 
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presentment of a "common law writ 
the conclusory allegations of an 
determ1nation of spec1 fl.c facts by 
no. 

of attachment" based on 
individual without any 
a JUdge. The answer is 

Montana recognizes the e1ustence of common law, but only 
1nsofar as it does not confl:1ct w1 th speci fie statutory 
enactments. § 1 - 1 - 108, MCA. Montana has established by 
statute the procedures for attaching property of another. 
The pet1 t1on must be supported by an affldavit of the person 
seek1ng attachment . § 27-18-202. MCA. The pet1tioner must 
furn1sh a wr1tten undertak1ng to be approved by a court. § 
27-18-204, MCA . Flnally. a judge, not the pe:1t1oner. 
1ssues the wr1t of attachment. § 27-18-205, MCA. 

The attachment statutes were substant1ally revised 1n 1977, 
after be1ng held unconst1tut1onal by the Montana Supreme 
court, because they Called to prov1de the l."espondent w1 th 
mean1ngful not1ce and opportunity to be heard. W1ll1ams v. 
Matovich , 172 Mont. 109, 114, 560 P .2d 1338 ( 1977) , 

The preJudgment common law wr1 ts of attachment which you 
describe are not 1ssued under jud1c1 al supet v 1s1on. Th1 s 
d1rectly conflicts w1th the statutory requirements o f th1s 
state's pre j udgment attachment laws as well as Wi ll1ams v. 
Matovich. Thus, common law wo ts of attachment, issued 
w1thout jud1cial supervis1on. are of no effect 1n the State 
of Montana . 

THEREFORE , IT IS MY OPINION: 

The State Aud1tor may refuse to accept wn ts of attach­
ment 1ssued w1thout jud1c1al author1zat1on . 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 38 OP INION NO. 116 

HOLIDAYS - Publ1c employees may barga1n for paid leave in 
addition to those granted by state law; 
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