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very truly yours, 

MIKE CREELY 
Attorney General 
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VOLUME NO. 38 OP INION NO. 11 4 

CLERX & RECORDER - Duty to file liens; 
LIENS - Common law liens ; 
LIENS - Duty of Clerk & Recorder to file; 
MONTANA CODE ANNOTATED- Se tion 7-4-2617. 

HELD: County Cler k and Recorders may refuse to accept 
f or filing written instruments purpor ting to be 
ll.ens when the writ i ng does not qualify as a 
statutory lien or lien created by contract. 

Harold F. Hanser, Esg. 
Yellowstone County Attorney 
Yellowstone County Courthouse 
Bill i ngs , Montana 59101 

Dear M1 Hanser : 

21 November 1980 

You have requested my op~n1.on on the following ques • 1on: 

Must a County Clerk and Recorder accept for ftling 
written instruments purporting to be liens when 
the same do not qualify for filing as a statutory 
lien under Montana law? 

Specifically, your inquiry focuses upon the duty of a County 
Clerk and Recorder to record or file certain documents that 
are self-styled "common law liens." 

The purpose of recording a lien is to provide not1ce of its 
existence, and 1n some cases to establish priority with 
other liens. In Montana the authonty t:o create liens is 
established by stat:ute. 

Se ction 71-3- 1 02, MCA, provides: 
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How 
1 ) 
2) 
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L1ens Created. A l1en is created : 
by contract of the part1es; or 
by operat1on of law. 

The dut1es o f a Clerk and Recorder for purposes of th1s 
op1nio n are prov1ded 1n section 7-4- 2617, MCA : 

( 1) When any 1nstrument, paper, or not1ce 
author1zed ~ law £2 be recorded 1s depos1ted f o r 
record 1n the office of t he county clerk , as ex 
off1c1.o . ecorder, and accompan1ed by the requ1red 
fee . he must endorse upon the s ~~e the t1me 1t was 
rece1vE'd , not1ng the year, month, day, hour , and 
m1nu t e 0 f l t s recept10n, and the recept10n 0 f the 
1nstrument must be 1mmediately entered 1n the 
count: clerk and recorder ' s recept1on book. 
(Emphas ts added . ) 

In determ1n1 ng the duty 1.mposed undet· the above-quoted 
language. the use of the phrase "authorlzed by law to be 
reco rded" becomes s1gn1f1cant . Obv1ously , const1tut1onal and 
statutory enactments are encompassed w1th1n the mean1ng o f 
the phrase. Certalnly. pronouncements of t he Montana and 
Unlted States Supreme Courts are 1ncluded . And . Montana does 
recogn1ze the e x1stence of common law, but only 1nso!ar as 
1 t does not confl1ct w1 th spec1 flc statut ory enactments. § 
1- 1- 108 , MCA. 

Numerous statutory liens are author1zed by the Mont ana 
Codes. See . ~· Title 71, ch. 3, MCA . The Montana 
statutes have prov1ded for llens that normally would have 
ar1sen under commc.n law . However , your que stion concerns 
whether the Clerk and Recorder 1s required to record non­
statutory l1ens. 

I have found no author1 ty In Montana that authorizes the 
fillng of a common law lien. In states that have spec1-
f1cally recognized "common law" l1ens, 1t is generally held 
that the l 1 en may attach only to personal proper ty and the 
person cla1m1ng the l1en must have possessio n of the 
p roperty. See 51 Am. Jur . 2nd, LIENS, §§ 20, 21. The most 
ess entlal attri bute 1s possessi o n of the property . Ahlswede 
v. Schoneveld, 87 Nev. 449, 488 P.2d 908 (1971 ). It is the 
possession of the p roperty that g1ves r ise to the lien, and 
s e rves a s "not1ce to t he world" of the potential existence 
of the lien. There f o r e. no purpose 1s served by filing and 
no requ1.rement exists t o r e cord the lien . Even lf Montana 
does recogn1ze the validi t y of a common law lie n s uch liens 
are no t " authorized by law to be recorde d." 
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THEREfORE, IT IS MY OPI NION : 

County Clerk and Recorders may refuse to accept for 
flling wr1tten instruments purport1ng to be liens when 
the wr1t1ng does not qualify as a statutory lien or 
lten created by con tract. 

Very truly yours. 

MIKE GREELY 
Attorney General 

VOLUME NO. 38 OPI NION NO. 115 

STATE AUDITOR - Duty to accept wri t of attat hment: 
ATTACHMENT - Common law wr1t, val1d1ty: 
ATTACHMENT - Jud1c1al authorization requ1red; 
GARNISHMENT - common law wr1t of attachment: 
MONTANA CODE ANNOTATED - Sect1ons 21- 18- 201, et. seq .. MCA. 

HELD: The State Aud1tor may refuse t o c1ccept wr1ts of 
attachment 1ssued wlthout )ud1c1al author1zat1on. 

E. v. "Sonny'' Oro1hol t 
State Audttor 
Mltchell Bu1ld1ng 
Helena. Montana 59601 

Dear Mr. Omholt: 

10 December 1980 

You have tequested my opinton on the follow1ng question: 

Must the State Auditor honor a wl'it of attachment 
whtch 1s tssued wtthout )Udlcial superv1s10n or 
author1ty? 

The 1nq u1ry focuses upon the duty of the State Audttor to 
accept documents termed "common 1aw wr1 ts of attachment." 
Recent l y, I ruled that county Clerk and Recorders are not 
requ1red to f1le self- styled common law hens that don't 
conform to statute or contract. 38 Op. Att'y Gen. No . 114 . 
This quest1on is whether wages may be attached merely by 
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