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CON~TI~TIONS - R~ght to know. form of requests; 
CONSTITUTIONS - Rtght to know, state employee's tttle . dates 
and durat1on of en.ployment. and salary; 
£MPLO"IEES, PUBI..IC - Tll:le, dates and durat.lon of employment . 
and salary as publtc 1nfo1matton: 
OPEN RECCJIWS - ro rm of requests; 
OPEN RF.CvRDS- Stat e '-'~ployee's t.lt.le, dates and du1·at.1un of 
employment, an~ salary; 
PUBLIC INrORMP~ION - rorm of reques~; 
l'UBLJC I NF• IU'I.ATJ I)N- State employee's t1tle , dates and 
duratlon ot employment . .:lnd salary: 
SALARIES - St.at.e t!mp loyee's salaty as publ1c 1n(ormat10n; 
19? 2 MONTANA CONSTITUTI ON - Act1cle II. sections 9 and 10: 
OPINIONS Of TH~ A~ORNEY GENERAL - 37 Op. Att'y Gen. No. 10~ 
(1978). 37 Op. All'} Cen . No. 112 (1978) , 38 Op. Att'y Gen . 
No. I (1 9 7 9 ) . 

HEW>: 1 . A state employee' s t~t.le. dates and durat1on o f 
employment . and salary are publ1c 1nformat1on . 

2 . A state agency may requlre that 1equests for 
disclosure of a state employee's tltle, dates and 
duration of employment. and salaty be 1n writing. 
Howeve1. the agency may not 1equ1re t .hat )UStlfl­
c atlon f o r the requests be g1ven. 

Dav1d M. Lew1s, DlteCtOl 
Department of Admln1st.rat.1on 
S. W. Mlt.Chell Bu1ld1ng 
Helena. Montana 5960 1 

Oea1 Mr. Lew1~: 

16 Octobet· 1980 

You have asked for my op1n1on on the follow1ng quest1ons: 

1. Is a state employee's t1tle, dates and duL ­
ation of employment. and a veri ficatlon of 
salary range public information? 

2 . I f they are public information. may ager cies 
require that. requests for this information be 
made in writing or must thl.s information be 
released on demand? 
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The "r1ght 
Artl cle 11, 
states: 

to know" of every Montanan 1s quaranteed by 
sectlon 9 of the Montana Constitution , which 

No person shall be deprived of the r1ght to 
exam~ne documents or to observe the del1berat1ons 
of all publ1c bod1es or agenc1es of state govern­
ment and lts subdlVlSlons, excep t 1n cases 1n 
wh1ch the demand of 1nd1v1dual pr1vacy clearly 
exceeds the mer1ts of publtc dtsclosure. 

The nght of tndlv.tdual pr1vacy referred to 1n th1s pro­
VlS.ton .ts guaranteed by Art1cle II, sectton to of the 
Montana Const1tut1on, wh1ch states: 

The nght of 1nd1v1dual pr1vacy 1s essential to 
the well-be1 ng of a free society and shall not be 
1nfr1nged wtthout the showing of a compel ltng 
state 1nterest. 

The ConstltUtlon requ1res that a potentlal conflict be t ween 
the publlc' s r1ght to know and an 1 nd1 vidual's nght of 
pr1vacy be resolved by apply1ng a balanc1ng test. In 37 Op. 
Att'y Cen. No. 107 at 2 ( 1978), 1 set forth the steps ln­
volved 1n a proper appl1cat1on of th1s balanctng test: 

( 1) determ1n1ng whether a matter of individual 
pr1vacy is 1nvolved, (2) determtning the demands 
of that pnvacy and the merits of publicly dis­
closing the 1nformat1on at 1ssue, and (3) dec1ding 
whether the demand of 1nd1vidual privac y cl~ ~ 
outweighs the demand of publ1c d1sclosure. 

It is the duty of each agency, when asked to disclose infor­
mation, to apply these steps and make an 1ndependent deter­
mination Wlthin the quidelines of the law, subject to 
judicial review. See 37 Op. Att'y Gen. No. 107 at 2, 6 
(1978); 37 Op. Att'y Gen. No. 112 (1978); 38 Op. Att'y Gen. 
No. 1 (1979). such a determination requires a knowledge 
concerning the information and the people involved that 
often only the c ustodian has. 1 t is useful, however, to 
examine legal precedent in determining and weighing the 
merits of privacy or disclosure. There fore, I have re­
searched the questions presented, and offer the following 
op i nion. 

With respect to a state employee's title, 1 find that no 
matter of indivldual privacy is even arguably involved. 



OPINIONS OF THE ATTORNEY GENERAL :377 

Individual privacy is involved only "when the inLormation at 
issue reveals fac:-ts about an individual's attitudes, 
bel !.efs, behav1or, and any other personal aspect of that 
individual's life." 37 Op. Att'y Gen. No. 107, supra, at 3 
( 1978). A state employee • s job title reveals no personal 
aspect of that individual's life. It is related purely to 
his or her public role as a public employee. Because no 
demand of individual privacy is present, no balancing is 
required, and the public's right to know the job title of a 
state employee i s clearly guaranteed. 

The determination of whether a matter of individual privacy 
is involved with respect to an employee • s dates of employ­
ment and salary is only slightly more difficult. 1 reach 
the same conclusion- -no privacy right is infringed by the 
dl.sclosure of a state employee • s dates of employment and 
salary. My research has rev led a number of cases from 
other junsdictl.ons that support this conclusion, anC: none 
t hat contradict 1t. 

For e xample. in Penokl.e v. Michi gan Technological Uni ver­
sity, 93 Mich. App. 650, 287 N.W.2d 304 (1980), the Michigan 
Court o f Appeals held that the names and salaries or wages 
of each of the persons employed by a state u11iversity from 
1970 on were public. The court said: 

The names and salaries of the employees of defen­
dant university are not "intimate details" of a 
"highly personal" nature. Disclosure of this 
i nformation would n~t thwart the apparent purpose 
of the exemption to protect against the highly 
offensive public scrut iny of totally private 
personal details. The precise expenditure o f 
public funds is simply not a private fact. 

287 N. W.2d at 309. Accord, People e x rel. Recktenwald v. 
Janura, 59 Ill. App. 3d 143, 376 N.E .2d 22 , 25 (1978); 
Hastings ~ ~ Publishing Co. v. City Treasurer, ___ Mass. 

, 375 N.E.2d 299, 303 (1978); Mans v. Lebanon Schoo l 
Board, 112 N.H. 160, 290 A. 2d 866, 868 ( 1972); Gannett Co. 
v. County 2£ Monroe, 45 N.Y . 2d 954, 383 N.E. 2d 1151, 411 
N.Y.S.2d 557 (1978), aff'g 59 App. Div. 2d 309, 399 N.Y.S.2d 
534, 536 (1977) (holding that names, job titles, and salary 
levels o f county employees who had been terminated were not 
information of a person~ · nature). 

In Penokie, supra. the M.1 higan court went on to say that 
even if the information being sought did i nfringe on the 
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pnvacy of t.he employees. 1t would have to be d1sclosed 
because "1 t Jhe m1nor 1nvas1on occas1oned by disclosure of 
1nformatlon wh1 ch a un1vers1ty employee m1ght hltherto have 
cons1dered pn,ate 1s outwe:tghed by t.he publlc's nght to 
know prectsely how 1ts tax dollars are spent." 287 N.W .2d 
at 310 (footnote omllted). 

The balam:1ng test wa:; also applled by the Utah Supreme 
Court 1n a case 1n wh1ch the pla1nt1ff sought the names and 
gross salanes of emplo)'ees of a state college. Redd1ng v. 
Brady , Utah 2 d 606 P. 2d 1193 ( 1980). The court 
s t.a ted: 

Inasmuch as the very e x1stence of publ1c Lnstltu­
tlons depends upon f1nances prov1ded by the 
publ1c. 1t does not str1ke us as be1ng d1scordant 
to t"eason that the publlc would wan t. to know and 
ought to know. how the1r money 1s spent. In 1egard 
to the defendant's expressed feats that the e x­
posure of such 1nformat1on w111 have an adverse 
effect upon 1ts abtllty to operate the College. 1t 
seems to us that ~ere 1s even a grea ter potential 
for ev11 1n perm1tt1ng public funds to be e xpended 
secretly. In th1s connect1on 1t 1s also to be 
rcal1zed that by accepttng employment at the 
college 1ts employees are not merely prtvate 
c1t1zens, but become publ1c servants 1n whose 
conduct and 1n whose salary the publ1c has a 
leg1t1mate Interest. . . .. 
In harmony w1th what has been sa1d hereln. 1t. 1S 
our conclus1on t.hat the r1ghts of freedom of 
speech and of the press, and of the publ1c to have 
and t o publ1sh the 1nformat1on as to the salar1es 
pa1d to employees of the college. outwe1ghs con­
siderations as to the r1ght o f privacy o f the 
employees. or of the tnstltutton to carry on 1t.s 
operat1ons 1n secret. 

606 P.2d at 1196-97. 

E'ren 1 f the 1nformat1on you have asked about d1d 1nfringe on 
an 1ndiv1dual's pr1vacy, Montana's balancing t e st l1kewise 
would requ1re 1t to be d1sclosed. 

When applying the flnal step of balancing the 
ments of pub lic d1sclosure and t.he demands of 
1nd1v1dual pr1vacy, the general rule must be that 
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government records are open to the publiC, w1 th 
the burden placed upon the c ustod1an of the 
records to affirmat1vely show the demands of 
1nd1vidual privacy clearly outweigh the mertts of 
publ1c disclosure. 

379 

37 Op. Att.'y Gen. No. 107, at 4 (1978). In th1s case. the 
slight demand of lndtvtdual privacy does not outweigh the 
great mer1t of allowtng the publtc to know who 1ts employees 
are. what thetr JObs are. and how much they are betng patd. 
Otsclostng such 1nformat1on tncreases pub ltc conftdence 1n 
1ts government, and consequently tncreases government's 
ab1l1ty to serve the publ1c. 

You have also asked for my op1n1on as to whether agenci"s 
may requtre that requests for th1s 1nformatton be made 1n 
wt.U..tng. In 37 Op. Att'y Gen. No. 107 at. 3 (1978), I said: 

Thts 1n1 tlal dec1s1on by the 1 custod1an to d1s­
close or w1thhold 1nformat1on( 1s subject to 
JUdlClal revtew at the 1nstst.ence of an aggrteved 
party .... Art. III. Sect.ton 9 of the I972 Montana 
Const1 tut.ton could be assected 1n a declaratory 
Judgment actlon. In order to provide an accurate 
basts for posstble l1ttgat1on the (custodtan( must 
requ1re all requests for 1nformat1on be 1n wr1t1ng 
and be spectflc. In turn. any gtants or dentals 
of access g1ven by the (custod1anl must be 1n 
wrttlng and speci ftcally state the reasons ther-e­
for . 

That op1n1on involved a Sltuatton 1n whtch the demand of 
tndtvtduat prtvacy was substanttal and the custodtan was 
requtced to make determ1nat1ons concecn1ng d1sclosure on a 
case-by- case bas1s. In sttuattons such as that. I adhere to 
my optnton that requests and responses must be 1n wrttlng. 

In t he situatton you have presented, however. the demand of 
tndtvtdual pr1vacy. tf any. lS sltght. and 1t lS pos~1ble to 
establish a pol1cy cover1ng all cases, rather than make 
case-by-case determ1na t1ons. In that c1rcumst.ance, lt is 
not necessar-y that requests and responses be 1n wrtting. On 
the othe r hand. the Const1 tut.ion does not proh1b1 t a rP. ­
qu1rement that requests be in wrtting. An agency, after 
considering such factors as 1ts o wn eff1ciency and the 
ltke llhood of 1nd1vidual compl a tnts about dtsclosure. may, 
1n tts d tscretton, requtre that requests be in writing. 
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An agency may not, however , requ1re that )UFt~f~cat1on for 
the request be g1ven. Our- Constltutlon. guaranteeing the 
publ1c's nght to know , 1s alone suffic1ent )USt1f1cat.1on. 
The constJ.tutJ.onal prov.lsl.on 1s "concerned wJ.th the neces­
Sl.ty of an open government and the publ1c's ab1l1ty to 
observe how 1ts government opera es regardless of each 
person's !'ub)ectl.Ve mot1vat1on." 37 Op. Att•y Gen. No. 107 
at 4 (1978) ( emphas 1 s added) . The New Hampsh1 re Supreme 
Cout·t, 1n Mans v. t.ebanon School Board. supra, held 
Slmllarly. say\ng: 

One cons1derat1on not relevant to our 1nqu1ry 1s 
the plalntlff's lack of a suff1c1ent personal 
reason for seek1ng the 1nformat1on . ... Pla1ntiff's 
r1ghts ... do not depend upon h1s demonstrating a 
need for the 1nformat.1on. 

290 A.2d at 8 6 7 . 

THEREFOR£, IT IS MY OPINION: 

l. A state employee's title. dates and duration of 
employment, and salary are publlc J.nfonnation. 

2. A sta t e agency may requ1re that requests for 
d1sclosu1e of a state employee's t1tle, dates and 
durat.on of employment, and salary be 1n wrlting. 
However, the agency may not requ1re that JUStlfl­
catlon for the requests be g1ven. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO . 38 OPINION NO. 110 

SCHO'.)t. BOARDS - IndiVldU.:\1 tuit1on for h1qh school pup1l; 
scaoor.. DISTRICTS - Indiv1dual tu1t1on for high school pup1l; 
MONTANA CODE ANNOTATED - Sect1ons 20-5-303, 20-5-313. 

HELD: lnd1v1dua1 tuit1on for a high school pup1l 
attendlng a h1gh school outsJ.de of his district of 
res1dence may not be wa1ved on the g r ound that the 
parent pays $200 or more 1n d1strict and county 
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