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poli tical subdivision of the state is not expressly pre
scribed, any reasonable mode and manner of exercise is 
permitted. See Thomfson v. Gallatin County, 120 Mont. 263, 
184 P.2d 20~(1947. A collective bargaining agreement, 
which provides for payment of severance pay based upon 
number of years of service to teachers upon termination of 
employment, is a reasonable form and manner of compensation. 

THEREFORE, IT IS MY OPINION: 

1. Provision for severance pay in a collective bar
gaining agreement between a local school district 
and its employees, based on the number of years of 
service of the individual employees, is deferred 
compensation and is considered wages earned 
throughout the period of employment. 

2. Pursuant to a collective bargaining agreement, a 
local school district may enter into contracts 
with its employees for severance pay if the pay
ment is based on the number of years of service of 
each terminating employee. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 37 OPINION NO. 114 

ADMINI STRATIVE PROCEDURE - Board of Pardons and Department 
of Institutions - prisoner furlough program; PRISONERS
Short term furloughs; STATE AGENCIES: BOARD OF PARDONS -
Authority to approve short term prisoner furloughs; DEPART
MENT OF INSTITUTIONS - Authority to use short term prisoner 
furloughs; REVISED CODES OF MONTANA, 1947 - sections 95-
2219, et. seq., and 95-2226.1; 37 OP. ATT'Y GEN. NO. 82 
(1977). 

HELD: Under the prisoner furlough program, sections 
95-2219, et. seq., R.C.M. 1947, a furlough may be 
granted to a prisoner for a specific, limited 
period of time. The prisoner may be required 
under the terms of the furlough agreement to 
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return to prison at the end of the furlough unless 
he applies for and is granted a new furlough. The 
Board of Pardons may review specific duration 
plans submitted to it and determine if the appli
cants are good candidates for furlough under the 
plans sUbmitted. 

14 February 1978 

Henry E. Burgess, Chairman 
Board of Pardons 
1119 Main street 
Deer Lodge, Montana 59722 

Dear Mr. Burgess: 

You have requested my opinion concerning the following 
question: 

Under the prisoner furlough program, sections 
95-2219 et. seq., R.C.M. 1947, maya work or study 
furlough be granted a prisoner for a specific, 
limi ted period of time, at the end of which the 
prisoner would be required to return to the prison 
or obtain approval and execution of a new furlough 
plan? 

A recent Attorney General opinion, 37 OP. ATT'Y GEN. NO. 82 
(October 17, 1977), discussed the furlough program and the 
respective roles and powers of the Board of Pardons and 
Department of Institutions thereunder. Generally, the 
board's role is an adjudicatory one involving a determina
tion of whether each furlough applicant lIis a good candidate 
for furlough under the general plan or program he proposes. II 

The furlough statutes do not specify what terms and con
ditions must be made a part of the plan an applicant submits 
to the board or what terms and conditions shall be incorp
orated in the final furlough agreement executed between the 
prisoner, the department, and the supervising agency. There 
is neither a provision limiting the duration of furloughs to 
a specific period of time nor any provision requiring that a 
furlough be granted for the entire duration of time left to 
be served on the prisoner's sentence or until he is granted 
parole. 

Opinion No. 82 holds that the Department of Institutions has 
broad authority in fixing the terms of furlough: 
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The repositing of IIfinal authority in all matters ll 

with the Department, section 95-2221(5), R.C.M. 
1947, makes it the final judge of the terms the 
agreement will contain. * * * [T]he Department 
may include conditions which further the purposes 
of the furlough program. 
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In some cases a furlough plan or agreement cannot cover the 
entire period of time remalnlng before the applicant 
prisoner becomes eligible for parole or entitled to man
datory release since the proposed training program, job, or 
schooling may have a specific, shorter duration. For 
example, educational and training programs are typically 
completed within specified times. Granting indefinite 
furloughs in cases where the program is for a limited dura
tion would be incompatible with the department's responsi
bili ties for furloughees' acti vi ties and inconsistent with 
furlough program objectives which link furloughs to gainful 
employment, schooling or training. Similarly, rejection of 
a program because it does not plan for all the time 
remaining on a prisoner's sentence may eliminate many educa
tional and vocational opportunities and frustrate or delay 
rehabilitation. Limited duration furloughs are a reasonable 
middle ground between the all or nothing approach. These 
may also serve to further the furlough program goals by 
permi tting furloughs of prisoners who are good candidates 
for short term furloughs with intense supervision and 
training which may be unavailable on a long term basis. 
Furloughs for specific, limited periods of time are consis
tent with the goals of the prisoner furlough program. The 
Department of Institutions has the authority to limit a 
furlough to specific duration as a condition of furlough 
agreement. The Board of Pardons has corresponding authority 
to review all specific duration plans to determine if the 
applicant is a good candidate for furlough under the plan 
submitted. 

In reaching this conclusion I am aware of the procedural 
requirements set forth in section 95-2226.1 for returning 
furloughees to prison. These requirements concern the 
return of prisoners for alleged violations of furlough 
plans, and cases in which the furloughees are unable to 
benefi t from further participation in their programs. The 
provisions do not preclude conditioning a furlough agreement 
upon the prisoner's return to prison at the end of a 
specific duration furlough. 
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THEREFORE, IT IS MY OPINION: 

Under the prisoner furlough program, sections 95-2219 
et. seq., R.C.M. 1947, a furlough may be granted to a 
prisoner for a specific, limited period of time. The 
prisoner may be required under the terms of the fur
lough agreement to return to prison at the end of the 
furlough unless he applies for and is granted a new 
furlough. The Board of Pardons may review specific 
duration plans submitted to it and determine if the 
applicants are good candidates for furlough under the 
plans submitted. 

Very truly yours, 

MIKE GREELY 
Attorney General 

VOLUME NO. 37 OPINION NO. 115 

CONSTITUTIONS - Appointment of judges; CONSTITUTIONAL CON
VENTION - Intent as to judicial appointments; DISTRICT 
COURTS - Appointment of judge; DISTRICT COURTS - Election of 
appointed judge; GOVERNOR - Appointment of district judge; 
LEGISLATURE - Senate confirmation of judicial appointment; 
LAWS OF MONTANA (1977), ch. 517; REVISED CODES OF MONTANA, 
1947, Sections 93-705, et. seq., 93-713, 93-714, 93-717; 
1972 MONTANA CONSTITUTION - Article V, section 7, Article 
VI, section 6, Article VII, section 8. 

HELD: The Senate confirmation of an individual appointed 
by the Governor to the office of District Judge is 
required before that office may be placed on the 
ballot for election. 

10 February 1978 

The Honorable Frank Murray 
Secretary of State 
State Capitol 
Helena, Montana 59601 
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