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(3) Bonds issued by a county pursuant to the provisions of this act 
are declared to be issued for an essential public and governmental 
purpose by a political subdivision within the meaning of section 84-4905 
(2) (a). The bonds may be for a forty (40) year period. 

Section 16-1045, supra, grants counties the power to borrow money and 
1~"lIe bonds to construct hospitals. Section 16-1032, supra, allows counties to 
lease the hospitals, but restricts the term of the lease to not longer than five 
\ ears. It is accepted that counties only have such powers as are conferred upon 
tlH'm hy the legislative enactment. Yellowstone Packing & Provisions Co. v. 
BaH. 83 :\Iont. 1, 268 P.555 (1928). Further, where the legislature has 
rJre~cribed with particularity the essential steps necessary to be taken by a county 
ill t he exercise of a power granted, the statute must be held to exclude any other 
mode of procedure, under the doctrince expressio unius est exclusio alterius. 
Franzke \. Fergus County, 76 Mont. 150, 153,245 P.962 (1926). In this 
instance the legislature has specifically provided that counties can lease their 
hospital facilities, but has limited the term of the lease to five years. 

Since both sections 16-1032 and 16-1045, supra, relate to the same general 
~lIbject, they should be construed together, where there is no inconsistency 
bet ween them, and effect should be given to both where possible. State ex reI. 
Di('k Ir\ in. Ine. \. Anderson, 164Mont. 513, 525 P.2d 564 (1974). Section 16-
I (H5, "upra, allows counties to issue 40 year bonds to construct hospitals. 
St·(·tion 16-1032, supra, allows counties to lease the hospitals for terms of not 
more than five years. There is no inconsistency between these statutes, and they 
must both be given effect. 

THEREFORE, IT IS MY OPINION: 

A county may not lease its hospital facilities for a term over five (5) 
years, pursuant to section 16-1032 R.C.M. 1947. 

Very truly yours, 

ROBERT L. WOO DAHL 
Attorney General 

'OU 'IE '0. :~6 Opinion No. 102 

PI HUt: EMPLOYEES Collective bargaining; MONTANA STATE 
'\IEHIT S) STEM COtlNCIL - Powers; LABOR - Montana State Merit 
~~ "It'm COllndl; Title 59, Ch. 16, Revised Codes of Montana 1947. 

II ELD: I. The Montana State Merit System Council is not empowered 
to a('t on behalf of an employee who has refused to abide by the 
('ondition" of a negotiated, ratified contract and issue an order 
that lIlt' {'mplo~ee not be discharged for failure to contribute to 
Iht' t'xpt'n"e" of his elected bargaining representati\e. 
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2. The Montana State Merit System Council does not have the 
power to order immediate reinstatement of an employee 
di~('har~ed for failure to contribute to the costs of 
r('prt'~entation in collective bargaining. 

Father Joseph S. Harrington 
:\Ierit System Council 
Hoom 612, Power ~lock 
Helena, MT 59601 

Dear Father Harrington: 

September 30, 1976 

You have requested my opinion on the following questions regarding the 
powers of the Mon tana State Merit System Council: 

1. May the Montana State Merit System Council act on behalf of an 
employee who has refused to abide by the conditions of a negotiated, 
ratified contract and issue an order that the employee not be discharged 
for failure to contribute to the expenses of his elected bargaining 
representative? 

2. May the Montana State Merit System Council order immediate 
reinstatement of an employee discharged for failure to contribute to the 
costs of representation in collective bargaining? 

These issues arrise from the following circumstances. The Montana Public 
Employee's Association, within the framework of the act relating to collective 
bargaining for public employees, Title 59, 01. 16, R.C.M. 1947 has nogotiated a 
master contract with the following merit system agencies: 

1. Department of Social and Rehabilitation Services. 

2. Department of Health and Environmental Sciences. 

3. Employment Security Division, Department of Labor and Industry. 

Article III of this contract, which is now in effect, provides in pertinent 
part: 

Article III. Security. 

Employees covered by the terms of this agreement shall not be 
required to become members of the Association but must, as a term and 
condition of employment, pay an amount equal to the dues of the 
Association to the Association . 

... All employees covered by the terms of this agreement shall within 
thirty (30) days of the signing of this agreement, pay dues or an amount 
equal to the dues to the Association. New employees hired after the 
signing of this agreement shall as a term and condition of employment, 
pay dues or an equal amount to the dues to the Association. Employees 
who fail to comply within this requirement shall be discharged by the 
Employer within thirty (30) days after receipt of written notice by the 
Association. 
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St'\'eral pt'rmanent status :\lerit System employees are refusing to join the 
\1011 talla Public Employee's Association, or in the alternative, to pay an amount 
(·qual to dues to the association. 

Tht' qUt'stion to be resolved is whether the Merit SYstem Council has the 
IJOwer to pre\ent dismissal of public employees who fail or refuse to help.defray 
the t'xpenses of the labor organization duly elected as their exclusive bargaining 
agt'll t. It i ~ a basic rule ofla w tha t the powers of an administrati\'e agency, such as 
tilt' \It'rit SYstem Council, must be delegated expressly by the legislature. Cit~, of 
PO\i.OIl \. PlIbli(' Service Commissioll. 155 Mont. 464, 473 P.2d 508 (1970). 
\dmillistrati\'t' agenries are creatures of legislation without inherent or common 
law powers, and only those powers conferred expressly or by necessary 
implication are granted them. This rule is usually strictly applied against the 
('xercist' of powers claimed by administrative agencies. 3 Sutherland Statutory 
Construction,~th Ed. §65.02. 

There is no express statutory authority from the legislature empowering the 
council to prt'vent the discharge of an employee who has failed to share the costs 
of representation. Similarlv, no power has been conferred upon the council 
t'nabling it to order reinstatement after the employee has been terminated. 

The \If'rit System was established in 1940 by state agencies to meet 
fI'quirt'ments for the receipt of federal funds and operates for those agencies 
undt'r policit'c, and procedures established by the council. MAC 2-3.34(38) (2)-
534290. Regulations promulgated by the council cannot grant powers to the 
council that have not been delegated by the legislature. However, not even the 
('oullcil's regulations contemplate the powers at issue in this opinion. An 
examination of the purpose of the council, as set forth in its administrative 
regula t ions, reveals that it is not within the scope of the Merit System's duties to 
prott'ct employees who refuse to contribute to the expenses of representation. 

The stated purpose of the \lerit System, as found in MAC 2-3.34(38)­
S:-\4300, is to assure fair treatment, in personnel actions, to all state employees 
and to prevent discrimination because of political, religious, racial, nationality, 
sex, age or other non merit factors. Subsection (4) provides: 

(4) Employee-Management Relations. Employees covered by 
the Montana State Merit System shall have the right to organize 
and join or refrain from joining an organi7..alion for purposes of 
repre!'entation. The matters on which such employees may negotiate 
and in which management agrees to meet and confer will be designated, 
along with other employee rights and obligations and management 
rights and obligations. Means should be established for the resolution of 
impasses. The maintenance of a system of personnel administration 
based on the merit principles as outlined in these rules must be 
assured. (Emphasis su pplied) 

This regulation does not grant employees the right to refuse to pay a share of 
the expenses incurred by a labor organization in the representation of a 
bargaining unit. What it does, and the only thing it does, is recognize that 
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t'mployees have the right to refrain from actual membership in the association. 
H('nce, not even the regulations promulgated by the Merit System condemn 
(,ompulsory reimbursement of representation expenses. 

Further, the legislature by statute has specifically recognized that the labor 
organization is to function as the bargaining agent of all employees, and that 
tlH's(' employees may be required to help defray their representatives expenses as 
a condition of employment. Section 59-1603(3), R.C.M. 1947 provides: 

(3) Labor oTganizations designated in accordance with the provisions 
of this act are re!oiponsible for representing the interest of all 
('mplo~e('~ in the exclusive bargaining unit without discrimination 
for the purposes of collective bargaining with respect to rates of pay, 
hours, fringe benefits, and other conditions of employment. 
(Emphasis supplied) 

Section 59-1605 provides in part: 

Unfair labor practices of employer or labor organization. 
(l) It is an unfair labor practice for a public employer to: 

... (c) discriminate in regard to hire or tenure of employment or any 
term or condition of employment to encourage or discourage 
membership in any labor organization ;however,nothing in this act or 
ill all)' other !oitatute ofthis state precludes a public employer from 
makill~ all a~reement with an exclusive representative to require 
that all employee who is not or does not become a union member 
!o>hall be required as a condition of employment to have an 
amount equal to the union initiation fee and mon thly dues 
dedu('ted from his wages in the same manner as checkoff of union 
dllt,!oi. (Emphasis supplied) 

The above provision gives legislative approval to agency shop agreements in 
lahor contracts with public employees. An agency shop agreement, as we have 
here, requires all employees of a bargaining unit to pay a fixed amount monthly, 
(·quivalent to union dues, as a condition of employment to help defray the 
1Illion's expenses as bargaining agent. 8 Kheel, Labor Laws,§40, 01 [1] Agency 
Shop agreements have only been found illegal in states with right-to-work laws. 8 
"Iwll, supra §42.02[3] [b]. 

It should be noted that the legislature has provided an exception to the 
agt'n('y shop provision, for members of religious groups whose religious tenets 
oppose membership in, or financial support of, labor organizations. Section 59-
16m(5), R.C.M. 1947 providesa procedure whereby such employees, may in lieu 
of paying association dues make contributions to charity. 

With Ihe enactment of Title 59, Ch. 16, R.C.M. 1947 the legislature has 
lIlade il explicitly clear Ihat public employees cannot avoid the cost of 
J"('pft'selliation incurred on their behalf. In the face of the legislature's express 
<lpproyal of the agency shop clause it is apparent that the Merit System Council 
dot·s 1101 ha\'e Ihe power to intervene on behalf of employees who fail to 
('0111 ribule 10 t he bargaining expenses of their elected representative. 
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THEREFORE, IT IS MY OPINION: 
1. The Montana State Merit System Council is not empowered to act 
on behalf of an employee who has refused to abide by the conditions of a 
negotiated, ratified contract and issue an order that the employee not be 
discharged for failure to contribute to the expenses of his elected 
bargaining representative. 

2. The Montana State Merit System Council does not have the power 
to order immediate reinstatement of an employee discharged for failure 
to contribute to the costs of representation in collective bargaining. 

Very truly yours, 

ROBERT L. WOODAHL 
Attorney General 

VOLUME NO. 36 Opinion No. 103 

WEED CONTROL - DISTRICTS - Power to enter private and 
government owned lands - WEED CONTROL - DISTRICTS - Power 
to require governmental agencies to control noxious weeds on 
~overnment owned lands - WEED CONTROL - Power to enter 
~overnment owned land to control weeds and assess government 
a~encies for work performed - WEED CONTROL - DISTRICTS -
Power to control nuisance weeds not classified as noxious - WEED 
CONTROL - DISTRICTS - Power to establish fund to control non­
noxious nuisance weeds - WEED CONTROL - DISTRICTS - May not 
operate ourside county boundaries; Sections 16-1701, 16-1706, 16-
1709.1, 16-1714, 16-1715, 16-1717, 16-1719, Revised Codes of 
Montana 1947. 

HELD: 1. A county weed control district must serve a written notice 
pursuant to §16-1714, R.C.M. 1947, prior to entering land 
within the county for weed control purposes and comply with 
§16-1715, R.C.M. 1947, prior to actual entry, unless it is in 
receipt of a prior written permission from the person owning, 
occupying, or controlling the land to enter said land. 
2. A county weed control district may enter state and local, 
lands or highway lands to control noxious weeds, but not fed­
erallands without permission ofthe federal government unless 
there is a private lessee on the land. It may not assess a local, 
state, or federal government agency for weed control work 
unless the agency voluntarily offers to pay for the work per­
formed. 
3. A county weed control district may not expend noxious 
weed fund monies to control weeds not classified as noxious 
pursuant to §16-1701, R.C.M. 1947. 
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