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Thus, it is apparent that chapter 11 relates to the power of the county 
commissioners to enter into lease agreements of the county fairgrounds and 
buildings associated therewith, and that any and all revenues derived therefrom 
shall be deposited in the county poor fund. 

Chapter 14 concerns the power of the county fair commissioners to organize 
county fairs to include the leasing of buildings and the fairgrounds. It is apparent 
that section 16-1402, supra, applies only to revenue generated by the county fair 
commissioners while exercising their powers and duties in county fair matters. 
All such revenues derived from county fair activities supervised by the county 
fair commissioners must be credited to the "fair fund". 

Thus, the question of which fund monies derived from a lease of fairgrounds 
and buildings must be deposited in depends upon whether the county 
commissioners or the county fair commission executed the lease as lessor. If the 
county commissioners were the lessor, then the monies must be deposited in the 
county poor fund. If the county fair commission was the lessor, then the monies 
must be deposited in the county fair fund. It is therefore apparent that sections 
16-1155 and 16-1402 are not in conflict with each other. 

THEREFORE, IT IS MY OPINION: 

1. Monies generated from the leasing of fairground buildings by the 
county commissioners must be deposited in the county poor fund. 

2. Monies generated from the operation and lease of fairgrounds and 
buildings by the county fair commission must be deposited in the county 
fair fund. 

VOLUME NO. 35 

Very truly yours, 

ROBERT L. WOODAHL 
Attorney General 

Opinion No. 67 
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HELD: 1. A first class city shall not supplement its paid fire 
department with volunteer firemen. 

2. A second class city may supplement its fire department 
with volunteer firemen. 

3. Volunteer firemen are entitled to all relief association 
benefits other than service pension. 

Mr. William A. Penttila 
Chief, Fire Marshal Bureau 
State Capitol 
Helena, Montana 59601 

Attention: Mr. Gary W. Younker 
Deputy Fire Marshal 

Dear Mr. Penttila: 

January 28, 1974 

You have requested my opinion on the following questions: 

1. Maya first-class city which has a paid fire department supple
ment that department with volunteer firemen? 

2. Assuming that a second-class city with a paid fire department may 
supplement that department with volunteer firemen, how should the 
relief association and the pensions of the volunteers be handled? 

In reference to your first question, section 11-1901, Revised Codes of 
Montana, 1947, states in part: 

(a) There shall be in every city and town of this state a fire 
department, which shall be organized, managed and controlled as in this 
chapter provided, ... (Emphasis supplied) 

The use of the mandatory "shall" in that section leaves no doubt that every 
city and town in the state is required to maintain a fire department of some kind. 
State ex rei. McCabe v. District Court, 106 Mont. 272, 76 P.2d 634 (1938). 

Section 11-1909, R.C.M. 1947, states in part: 

For the purpose of supporting volunteer fire departments in any city 
or town which does not have a paid fire department, and for the 
purpose of purchasing the necessary equipment therefor, the council in 
any city or town, may assess and levy, in addition to other levies 
permitted by law, a special tax ... (Emphasis supplied) 

The legislature showed clear intent, by the use of the emphasized portion of 
the above-quoted section, to grant authority to support volunteer fire depart
ments only to cities which do not have a paid fire department. 
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It is well settled in this state that cities have only those powers granted 
them by statute or which are necessarily implied as adjuncts to powers 
granted by statute. This court has repeatedly stated that "unless a power 
is vested in the municipality by express law [or by necessary 
implication therefrom), the presumption is against the exercise by the 
city of any such power." State ex reI. Griffin v. Butte, 151 Mont. 
546,445 P.2d 739 (1968). 

Thus, only those cities which do not have paid fire departments are 
authorized by section 11-1909, supra, to support volunteer fire departments by 
tax levies. 

However, section 11-1936, R.C.M. 1947, states in part: 

In addition to a paid department, the city council, city commission or 
other governing body in cities of the second class may make 
provision for a volunteer fire department in addition to the paid fire 
department ... (Emphasis supplied) 

Only cities of the second class are authorized by that section to supplement 
their paid fire departments with volunteers. 

It is a rule of statutory construction that the express mention of one 
matter excludes other similar matters not mentioned. Helena Valley 
Irrigation District v. State Highway Commission, 150 Mont. 192, 
433 P.2d 791 (1967) 

The express mention of second-class cities in section 11-1936, supra, 
excludes all other classes of cities not mentioned, including first-class cities. 

Thus, a first-class city which has a paid fire department may not supplement 
that department with volunteer firemen. 

In reference to your second question, section 11-1936, in addition to 
allowing second-class cities to supplement their paid departments with volun
teers, states: 

[A) volunteer being described as one who is an enrolled member of 
the volunteer fire department and assists the paid fire department; who 
is eligible to serve only on the board of trustees of the fire department 
relief association of such city, provided not more than three volunteer 
members are on said board of trustees, but who shall not be entitled 
to a "service pension." (Emphasis supplied). 

Fire department relief associations consisting of members who are paid 
firemen and members who are volunteer firemen are authorized by section 11-
1922, R.C.M. 1947. Sections 11-1925 through 11-1928 control the disbursement 
of fire department relief association funds and should be followed by an 
association established under section 11-1922, supra. 
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Under section 11-1936, supra, when a scond-class city supplements its paid 
department with volunteer firemen, such volunteers are not entitled to a "service 
pension." However, those volunteers are entitled to all other benefits provided 
by sections 11-1925 through 11-1928, supra. 

THEREFORE, IT IS MY OPINION: 

1. A first class city shall not supplement its paid fire department with 
volunteer firemen. 

2. A second class city may supplement its fire department with 
volunteer firemen. 

3. Volunteer firemen are entitled to all benefits provided in sections 
11-1925 through 11-1928, R.C.M. 1947, except for the service pension 
provided therein. 

VOLUME NO. 35 

Very truly yours, 

ROBERT L. WOODAHL 
Attorney General 

Opinion No. 68 

AITORNEY GENERAL - Opinions, authority to issue, to whom 
issued, weight of; A ITORNEY GENERAL - Duties, opinions, to whom 
issued; AITORNEY GENERAL - Powers, opinions, to whom issued; 
BOARDS AND COMMISSIONS - Opinions, attorney general, to whom 
issued, who authorized to issue; COUNTY AITORNEYS - Attorney 
general opinions, to whom issued; OFFICES AND OFFICERS-State 
officers, attorney general opinions, to whom issued; OPINIONS -
Attorney general, authority to issue, to whom issued, weight of. Article 
VI, section 4, Constitution of Montana, 1972; sections 46-104, 60-
125F, 66-1017 and 84-401, R.C.M. 1947. 

HELD: 1. Only the attorney general has specific authority to issue 
legal opinions to county attorneys or other agencies of state 
and county government. 

2. Opinions issued by state officers or agencies which con
flict with the attorney general's opinion on the same question 
must yield to the attorney general's opinion. 

\1r. Rae Kalbfleisch, President 
\lontana County Attorney's Association 
Toole County Courthouse 
Shelby, Montana 59474 

Dear Mr. Kalbfleisch: 

January 29, 1974 
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