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provided by special statutes taking such service out of the operation 
of Section 68-203 (h), supra, will be credited toward Montana's Public 
Employees' Retirement plan. 

It is my opinion that civilian technicians empoyed by the Montana 
National Guard and otherwise eligible for membership in our Public 
Employees Retirement System are not rendered ineligible by their 
membership and participation in the Armed Forces Reserve pension 
program, credit for which Reserve pension is earned by service other 
than that rendered as such civilian technician. 

Very truly yours, 

FORREST H. ANDERSON 

Attorney General 

Opinion No.7 

APPROPRIATIONS; Legislature. may appropriate funds for own opera­
tion when deficit exists-LEGISLATURE; Powers; appropriate 

moneys for own operation when deficit exists-
ARTICLE XII. Section 12. Montana Constitution. 

Held: Leqislature may appropriate moneys for its own operation when 
deficit exists in the general fund. 

Honorable Clyde L. Hawks 
Speaker of the House of Representatives 
State Capitol Building 
Helena, Montana 

Dear Mr. Speaker: 

January 4, 1961 

You ask my opinion regarding the constitutionality of House Bill 
No.1 which proposes to appropriate moneys to defray the expenses of 
the current legislative assembly. 

You state that it has been reported to the House of Representatives 
that a deficit presently exists in the state general fund, and in view of 
that deficit you query whether Section 12, Article XII of the Montana 
Constitution prohibits the legislature from appropriating money to carry 
on its functions. 

Section 12, Article XII provides: 
"No appropriation shall be made nor any expenditures author­

ized by the legislative assembly whereby the expenditures of the 
state during any fiscal year shall exceed the total tax then pro-
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vided for by law, and applicable to such appropriation or expendi­
ture, unless the legislative assembly making such appropriation 
shall provide for levying a sufficient tax, not exceeding the rate 
allowed in section nine (9) of this article, to pay such appropria­
tions or expenditures within such fiscal year. This provision shall 
not apply to appropriations or expenditures to suppress insurrec­
tion, defend the state, or assist in defending the United States in 
time of war. No appropriation of public moneys shall be made 
for a longer term than two years." 

This provision was before the Montana Supreme Court in State 
ex reI. Tipton v. Erickson, (93 Mont. 466, 19 Pac. (2d) 227) a case in­
volving a problem analogous to the one you present. 

In that case the plaintiffs sought to enjoin the state board of ex­
aminers from issuing bonds to discharge outstanding general fund 
warrants. Issuance of the bonds had been authorized by the legisla­
ture in order to amortize a warrant indebtedness which had been ac­
cumulating for a period of about ten years. The plaintiffs contended 
that the legislature failed to consider the outstanding warrant indebted­
ness at the time they made their appropriations for the general govern­
ment. As a consequence, they claimed, expenditures did not corre­
spond with anticipated revenue as required by Section 12, Article XII 
of the Constitution, so the appropriations, it was contended, were un­
constitutional. Our Court rejected that contention with this statement: 

"Here it appears from the petition on file that the total of all 
appropriations made by the last Legislative Assembly is well with­
in the reasonably anticipated income of the state for the period 
covered; and it is asserted that these appropriations are uncon­
stitutional only because of the existence, at the time they were 
made, of the overdraft of outstanding warrant indebtedness of the 
state. This contention is without merit, for the reason that it was 
never within the contemplation of the framers of our Constitution 
that any prohibition incorporated in that instrument should bring 
the state government to an impasse; and if the provision now un­
der consideration should be interpreted to bring about a situation 
where the state government must cease to function, and where the 
lives, liberties, and property of the people must go unprotected, 
that provision must yield to the paramount purpose of the Consti­
tution to create and perpetuate a state government for the protec­
tion of its people in their inalienable right to life, liberty, and the 
pursuit of happiness ... " (State ex reI Tipton, supra, p. 474.) 

The reason for the rule stated by the court is present in your situa­
tion. Basically, warrant indebtedness and a deficit are the same. 
Each represents an obligation that will have to be paid. And the 
threat to government, although possibly not as alarming, is incipient. 
Each Legislative Assembly is an entity unto itself and must be free to 
function. Funds are essential for that purpose. The obtaining of such 



20 OPINIONS OF THE ATTORNEY GENERAL 

funds cannot be prevented by events and circumstances that pre­
ceded your existence. To hold that a Legislative Assembly cannot 
appropriate money for its own needs because a surplus has not been 
left over from the revenues anticipated by preceding legislatures, act­
ing in good faith, is more than absurd-it is a solicitation to anarchy. 

This conclusion is justified by the further fact that a legislature has 
the inherent power to effectuate its existence. This has been held re­
specting the judicial branch of government (State ex reI. Schneider v. 
Cunningham, 39 Mont. 165, 101 Pac. 962) and on principle is true of 
the legislature. Indeed it is implicit in the constitutional command 
that you meet every two years (Article V, Section 6), and in the con­
stitutional grant vesting in the assembly the legislative power (Article 
V, Section 1). 

It is therefore my opinion that any deficit in the general fund which 
may exist does not render House Bill No.1 unconstitutional. 

Very truly yours, 

FORREST H. ANDERSON 
Attorney General 

Opinion No.8 

BONDS: War Veterans' Compensation Bond Retirement Funds: must 
be used to repay bonds-FUNDS: Bond retirement: may not be 
diverted to general fund-Initiative No. 54: Ch. 44, Laws of 1957. 

Held: Moneys in War Veterans' Compensation Bond Retirement Funds 
may be used solely for payment of interest and principal on 
War Veterans' Compensation Bonds. 

Honorable Clyde L. Hawks 
Speaker of the House of Representatives 
Capitol Building 
Helena, Montana 

Dear Mr. Speaker 

January 12, 1961 

You have requested my opinion on the following question: 
"May the legislature legally provide for the transfer of any 

moneys in the War Veterans' Compensation Bond Retirement 
Funds, in excess of the amount required by the bonding com­
panies to process claims against these funds, to the General 
Fund?" 
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