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Quite plainly he need not. His father was a Montana resident 
upon entry into military service and died as a result of such service. 
This student is thus a war orphan as defined by Section 77-909, ReM, 
1947. 

This section provides: 

"There shall be established under this act the authority of the 
state board of education to waive, the charges for the matricula­
tion, tuition, any and all educational fees, for such children of 
members of the armed forces of the United States who served on 
active duty during World War II and/or the Korean conflict and 
who, at the time of entry into such service, had legal residence 
in this state and who were heretofore, or shall hereafter be, either 
killed in action or shall have died as a result of injury, disease, 
or other disability incurred while in the service of the armed forces 
of the United States, as are now attending or may hereafter attend 
any of the units of the greater university of Montana, provided any 
such child shall enter such institution prior to attaining the age of 
twenty-one (21) years." 

This statute impowers the state board of education to waive the 
charges for "matriculation, tuition, any and all educational fees" for 
war orphans. 

Non-resident fees are described in Section 75-506, ReM, 1947, as 
being non-resident tuition. Therefore, since it is synonimous with tuition 
it is expressly waived under Section 77-909, ReM, 1947 (supra) if the 
board of education asserts the authority granted by that section. 

It is therefore my opinion that the exemption of fees authorized for 
the war orphans of Montana veterans includes non-resident fees. 

Very truly yours, 

FORREST H. ANDERSON 
Attorney General 

Opinion No. 64 

ELECTIONS: Candidates: Write in candidates: form of name not 
material when-Section 23·1704, Revised Codes of Montana, 1947 

Held: Votes cast for a write in candidate must be counted if the voter's 
intentions are reasonably apparent from the ballot, whether the 
candidate's name as written on the ballot is in the same form 
as entered on the voter registration books or not. 
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July 8, 1960 

Mr. Robert E. Purcell 
Garfield County Attorney 
Jordan, Montana 

Dear Mr. Purcell: 

You have requested my opmlOn whether votes for a write in 
candidate may be counted if the candidate's name as written on the 
ballot is not in the same form as it appears on the voter registration 
books. 

Section 23-1704, Revised Codes of Montana, 1947, provides: 

"In the canvass of the votes, any ballot which is not endorsed 
as provided in this code by the official stamp is void and must not 
be counted, and any ballot or parts of a ballot from which it is 
impossible to determine the elector's choice is void and must not 
be counted; if pari of a ballot is sufficiently plain to gather there­
from the elector's intention, it is the duty of the judges of election 
to count such pari." (Emphasis supplied) 

The rule that the intention of the voter must be given effect was 
stated by the Montana Supreme Court in Peterson v. Billings, 109 
Mont. 390: 

" 'It has always been held in this state that if the intention 
of the voter can be fairly ascertained from the ballot, though not 
in strict conformity with the law, effect will be given to that in­
tention. In other words, that the voter shall not be disfranchised or 
deprived of his right to vote through mere inadvertence, mistake, 
or ignorance, if any honest intention can be ascertained from his 
ballot.' " 

A problem nearly identical to yours was before the Texas Court 
of Appeals in Johnston v. Peters, 260 S.W. 911. In that case the court 
said: 

"Appellant was the only candidate for the office of sheriff who 
bore the name 'Johnston: or any similar name, and he and Peters 
were the only candidates for that office. And when the voter wrote 
into the appropriate place on the ballot the name 'Johnston', or 
any other name having a similar appearance or sound, the pre­
sumption is that the voter was voting for the candidate and not for 
someone else, not withstanding the name was misspelled or wrong 
initials were given . .. " (Emphasis supplied) 
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It is therefore my opinion that votes cast for a write-in-candidate 
must be counted if the voter's intentions are reasonably apparent from 
the ballot and regardless whether the candidate's name is in the same 
form as entered on the voter registration books. 

Very truly yours, 
FORREST H. ANDERSON 
Attorney General 

Opinion No. 65 

LABOR: Railroads. Safety glass windshield required for track motor 
cars-LABOR: Railroads. adequacy of canopy on track motor 

cars-RAILROADS: Equipment: track motor cars must have 
safety glass windshield-RAILROADS: Equipment: ade­

quacy of canopy on track motor cars-Section 72-663. 
ReM. 1947 

Held: 1. A railroad may not remove the safety glass windshield from 
a track motor car and substitute therefor a canvas windshield. 

2. H the climate is such as to require side curtains or similar 
protective devices for the complete protection of occupants 
of track motor cars from inclement weather. track motor cars 
must be equipped with such devices. 

Mr. Elmer Rude 
Commissioner 
Montana Department of Labor and Industry 
Helena, Montana 

Dear Mr. Rude: 

August 3, 1960 

You have requested my opinion on the following questions: 

1. Maya railroad remove the safety glass windshield from a track 
motor car and substitute therefor a canvas windshield? 

2. Must a railroad equip its track motor cars with side curtains or 
similar protective devices to provide weather protection from 
the side and rear as well as from above? 

In answer to your first question, I refer you to Section 72-668 (1), 
RCM, 1947 (1959 Supp'>, which reads as follows: 

"Every person, firm, or corporation operating or controlling 
any railroad running through or within this state as a common 
carrier shall on or before January 1. 1959, equip each of its track 
motor cars with: 

"(1) A windshield of safety glass ... " (Emphasis added.> 
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