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The juror who is obliged to travel to and from his residence to
the county seat received no greater compensation than the juror who
resides within the county seat. The travel allowance plainly is to
reimburse him for the greater expense he must go to. If he travels
back and forth each day he is put to that expense each day and
should be compensated. To hold that he may receive the allowance
once a term or once a week is to read language into the statute and
that is forbidden. Section 93-401-15 RCM 1947 provides:
IIIn the construction of a statute or instrument the office of
the judge is simply to ascertain and declare what is in terms or
in substance contained therein not to insert what has been omitted
or to omit what has been inserted; and where there are several
provisions or particulars such a construction iS if possible to be
adopted as will give effect to al1.
For these reasons I believe that although the legislature could
have restricted the number of compensable trips to any certain period
they did not do SOl and therefore the juror may receive mileage for
each day each way he travels.
It is therefore my opinion that a juror cannot be compensated
for any period he has been excused from attendance upon the court.
It is also my opinion that a juror may receive mileage for each
way to and from the county seat to his residence for each trip made
necessary by his attendance upon the court.
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Very truly yours
FORREST H. ANDERSON
Attorney General
l

Opinion No. 35
Section 68·501 (h), Revised Codes of Montana, 1947-Public Employees
Retirement System
Held: A public employee may fulfill the three (3) year membership
service required by Section 68·501 (h), RCM, 1947, by making
retroactive payment at the time he elects to qualify his prior
service.

November 121 1957
Mr. John F. Sasek Secretary
Public Employees Retirement System
Sam W. Mitchell Building
Helena Montana
l

l

Dear Mr. Sasek:
You ask if a public employee must first elect membership and
thereafter be employed for three (3) years before he can seek retirement credit for prior service under the Public Employees Retirement
System.
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Section 68-501 (h), RCM, 1947, as amended, enumerates the conditions to receiving credit for prior service. That part of the section
pertinent to this inquiry provides:
"Credit for any prior service, not previously granted, shall
be granted to a member upon request for retirement provided
that the member has a total of not less than ten (10) years of creditable state service of which not less than three (3) years have been
as a contributing member of the retirement system and the retirement allowance does not include credit for all state service prior
to July I, 1945, or in the case of a contracting city prior to the
date of the contract, or July I, 1947, whichever is earlier. Proper
certification of such service must be furnished."
This statute then requires that the applicant for prior service
show ten (10) years of creditable state service of which "three years
have been as a contributing member."
'Creditable' is not the most precise word that could have been
selected to describe this service. Its dictionary definition is in the
sense of credible which plainly is not its sense in this statute. However, we can safely say that it refers to all state service for which
credit may be had, rather than in the past sense of credited. By using
creditable rather than credited it indicates that when the public employee applies for prior service credit that he need not at that time
have been officially credited with ten (l0) years state service. If the
service has been rendered it can be credited, it is thus creditable.
Of the ten years service required by the statute three must be
membership service, that is service rendered after the inception of the
retirement system for the agency involved, which with some exceptions
is July 1, 1945 for state employees and July 1, 1947 for employees of
political subdivisions.
The same standard that applies to the ten years state service
applies to the three years membership service here. The greater
includes the less. (Sec. 49-128 RCM, 1947) It must be creditable.
This result is in harmony with the purpose and objects of the
Public Employees Retirement Act. The law requires that in construing
statutes we construe them liberally with a view to effect their objects
and to promote justice (Sec. 12-202, RCM, 1947).
The declaration of the legislature on the spirit and policy of
the law is conclusive (Shields v. Shields 115 M. 146, 139 Pac. (2d)
528). The spirit and policy of the Public Employees Retirement Act is
stated in Section 68-101, RCM, 1947, to be:
"The purpose of this act is to effect economy and efficiency
in the public service by providing a means whereby employees
who become superannuated or otherwise incapacitated may, without hardship or prejudice, be replaced by more capable em-
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ployees, and to that end providing a retirement system consisting
of retirement compensation and death benefits."
This purpose is promoted by finding that the three years of membership service may be qualified retroactively.
It is therefore my opinion that under Section 68-501 (h) RCM, 1947,
as amended, a public employee may fulfill the three year membership
condition by making retroactive payments at the time he elects to
qualify his prior service.
Very truly yours,
FORREST H. ANDERSON
Attorney General
Opinion No. 36
Fish and Game-Septuagenarians-Class A License-Class A-I
License-Class C License-Section 26-202.1 (I), (2), (9), (I 1),
RCM,1947
Held: A septuagenarian's proof of age is equivalent to the possession
of a Class A license. Septuagenarians need not purchase a
Class A license to obtain a Class A-lor Class C license.

Mr. W. J. Everin
Fish and Game Department
Helena, Montana

December 12, 1957

Dear Mr. Everin:
You have requested my opmlOn whether a person who has
attained the age of seventy years is or is not required to purchase
a Class A license before a Class A-lor Class C license may be
issued to him.
An applicant is entitled to a resident game bird and fishing permit, Class A license, upon payment of a three dollar fee. However,
a person who is seventy years of age is entitled to fish and hunt
game birds without purchasing a Class A license. The septuagenarian
must carry proof of his age in lieu of a Class A license. Section 26202.1 (1), (1), as amended by Chapters 16 and 100, Laws of 1957.
Paragraph 2 of Section 26-202.1 provides in part:
". . . any holder of a Class A license . . . upon payment of
an additional sum of three dollars ($3.00), be entitled to a Class
A-I license, which will entitle the holder to . . . hunt ... game
animals ..."
Paragraph 9 of Section 26-202.1 permits the holder of a Class
A license to obtain a Class C license upon payment of a ten dollar fee.

