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as private corporations. (Johnson 
v. City of Bilhngs, 101 Mont. 462, 
:>4 Pac. (2d) 579, reaffirmed)." 

This opinion does no violence to 
the Weed Control Opinion, 23 Re­
ports and Official Opinions of the 
Attorney General 266, No. 100, and 
should not be construed to do so. In 
that opinion, it was held that weed 
control, being an activity directed 
by the legislature, is a governmental 
function, as distinguished from a 
proprietary, private or assumed ac­
tivity. 

It is therefore my opinion that 
the creation of a gravel pit and the 
operation thereof is not expressly 
directed by law, but is an activity 
that grew out of or was assumed by 
reason of the proprietary capacity 
of the county and, therefore, under 
the factual situation in this case, the 
county would be liable for damages 
for the negligent acts of its officers 
or servants. 

It is further my opinion that the 
defense of sovereign immunity from 
tort liability is not applicable when a 
county is engaged in a proprietary 
function as distinguished from a gov­
ernmental function. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 99 

Clerks of Courts - Duties -
Recordinlt -

Inventory and Appraisement Fees­
Appearance - Transfer 

HELD: 1. An inventory and ap­
praisement in a probate matter is a 
paper prescribed by law and must 
be recorded by the clerk of the dis­
trict court in the probate record 
book. 

2. A defendant may be charged 
only one appearance fee in any case, 
but he is liable for transfer fees 
where there has been a transfer at 
his instance. 

December 10, 1956 

Mr . John C. Harrison 
County Attorney 
Lewis and Clark County 
Helena, Montana 

Dear Mr. Harrison: 

You have requested my opinion 
as to whether it is the duty of the 
clerk of the district court to record 
the inventory and appraisement in 
probate proceedings. 

The clerk is required to record the 
inventory and appraisement in the 
"Probate Record Book" by virtue 
of Section 16-3001(7), R.C.M., 1947, 
which provides that the clerk of the 
district court must: 

"Keep a book called the 'Pro­
bate record book,' in which must 
be recorded all wills, bonds, let­
ters of administration, letters tes­
tamentary, and other papers as 
prescribed elsewhere in this code, 
which record must be indexed in 
like manner as the 'Record of pro­
bate proceedings';" (Emphasis 
Supplied.) 

The statutory demand of Section 
91-2201, R.C.M., 1947, for the inven­
tory and appraisement justifies in­
clusion of that paper within the defi­
nition of the phrase of subsection (7) 
"and other papers as prescribed else­
where in this code." 

The book referred to in subsec­
tion (6) of the same section is la­
beled "record of probate proceed­
ings" and its comprehension include 
only "orders and proceedings of the 
district court sitting in probate mat­
ters". An inventory and appraise­
ment is obviously not an order of the 
district court, and is probably not a 
"proceeding". That latter term is of 
general meaning but usually relates 
to the action or steps taken by the 
court which, of course, the prepara­
tion and filing of the inventory and 
appraisement is not. 

You have further requested my 
opinion as to whether a clerk of the 
district court may charge the de­
fendant a $2.50 appearance fee in an 
action transferred from another 
district. 
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That section of the law, 25-232, 
R.C.M., 1947, relating to the fees 
collectable by the clerk of the dis­
trict court from the defendant en­
titles him up to entry of judgment 
to charge for only the appearance 
fee. 

"* * * 
And the defendant, on his ap­

pearance, must pay the sum of 
two dollars and fifty cents (which 
includes all the fees to be paid up 
to the entry of judgment). 

* * *" 
However, Section 93-2908, R.C.M., 

1947, assesses the cost of the fees in 
actions transferred to the party at 
whose instance the order was made 
ior the transfer. That section reads 
In part as follows: 

"Papers To Be Transmitted­
Costs and Fees - Jurisdiction. 
When an order is made transfer­
ring an action or proceeding for 
trial, the clerk of the court, or 
justice of the peace, must trans­
mit the pleading and papers there­
in to the clerk or justice of the 
court to which it is transferred. 
The costs and fees thereof, and of 
filing the papers anew, must be 
paid by the party at whose instance 
the order was made ... " 

That party, by reason of the preced­
ir:g section, must pay a $2.50 fee to 
the clerk of court where the action 
was originally brought for the trans­
fer to the other court. Section 25-232, 
supra, provides in part, as follows: 

"For transmission of records 
of files or transfer of cases to 
other courts, two dollars and 
fifty cents." 

And that same party must pay to 
the clerk of the court where the 
action has been transferred the 
$5.00 fee required by Section 25-232. 
supra: 

H* * * 
For filing and entering papers on 

transfer from other courts, five 
dollars. 

* * *" 
It is obvious that there is only one 

appearance fee due from the de­
fendant and if he is the party at 
whose insistance an order was se-

cured for a transfer, he is then 
chargeable with a $2.50 transfer fee 
by the forwarding clerk of court 
and a $5.00 transfer fee by the re­
ceiving clerk of court. 

It is therefore my opinion that an 
inventory and appraIsement in a 
probate matter is a paper prescribed 
by law and must be recorded by the 
clerk of the district court in the 
probate record book. 

It is also my opinion that a de­
fendant may be charged only one 
appearance fee in any case, but he is 
liable for transfer fees where there 
has been a transfer at his instance. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 100 

Elections - Electors -
Felony Conviction in Federal Court, 

Grounds for Disqualification 
of Right to Vote 

HELD: Sec t ion 23-302, R.C.M., 
1947, disqualifies an elector from 
voting if the elector has been con­
victed of a felony in a federal court 
and has not been pardoned. 

December 12, 1956 

Mr. Stanley Nees, Chairman 
Board of County Commissioners 
Roosevelt County 
Wolf Point, Montana 

Dear Mr. Nees: 

You have asked my official opin­
ion on the following question: 

Is a person who has been con­
victed of a felony in federal court, 
and who has not obtained a pardon 
or who has not had his or her civil 
rights restored, eligible to vote in 
the State of Montana? 

In support of this question you 
have presented a certified copy of a 
judgment and commitment which 
shows on its face that "X" was, on 
the 9th day of April, 1953, found 
guilty of violating Title 18, Section 
111, of the United States Code, and 
received a sentence in the United 
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