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for the accomplishment of any 
object for which it is authorized 
by law to expend money ... " 

There is no statute which pre-
scribes any limitation on the term 
of conditional sales contracts to fi­
nance the purchases by fire districts. 
Section 11-2010, R.C.M., 1947, as 
amended, provides "The budget laws 
relating to county budgets, shall, as 
far as applicable, apply to fire dis­
tricts." Boards of county commis­
sioners in purchasing automobiles 
must observe the restrictions of Sec­
tion 16-1803, R.C.M., 1947, which 
limits installment contracts to a pe­
riod of three years and also reauires 
solicitation of bids by newspaper 
advertisements. This code section is 
not a part of the budget act and 
does not apply to fire districts. How­
ever, it does establish a guide for a 
good procedure to follow by the 
trustees of fire districts. 

As your fire district is newly or­
ganized, there is no cash on hand to 
meet the appropriations of the budg­
et and as a consequence it is neces­
fary to use the credit of the district 
to make the necessary purchases to 
fulfill the purposes of its creation. 
Having adopted a budget, warrants 
may be issued against the appropria­
tions notwithstanding the fact that 
there is not, at the present time, cash 
to pay the warrants. The Great 
Northern Railway Co. vs. Phillips 
County, 112 Mont. 542, 118 Pac. (2d) 
754, the oninion construed the budg­
et law and said: 

"The Budget Act does not pro­
hibit the issuance of warrants so 
long as they are within the budget 
;J.opropriations. Section 4613.5 pro­
hibits the issuance of warrants 'in 
excess of any of the budget de­
tailed appropriations,' except for 
emergencies covered by section 
4613.6, not necessary to be consid­
ered in this case. It contemplates 
that warrants may be issued up 
to the budget aopropriation for 
each item in the budget. If there 
is no money in that particular fund 
to pay the warrants, they are 
registered. . . . When such war­
rants are issued, the amount of 
principal and interest must then 
be taken into consideration in fix­
ing the budget and for the suc­
ceeding year." 

The fact the fire district is author­
ized to issue warrants in anticipation 
of tax money does not involve the 
county's credit in any manner. The 
rule which applies is expressed in 
Witter vs. Phillips County, 111 Mont. 
352, 109 Pac. (2d) 56, as follows: 

" ... It is, of course, elementary 
that, as a general rule, warrants 
payable out of a special fund can­
not be made the general obligation 
of the county, but resort must be 
had to that fund only .... " 

As the statutes do not designate 
the manner in which the trustees of 
a fire district are to execute con­
tracts reliance must be placed on 
Section 11-2010, R.C.M., 1947, as 
amended, which grants the power to 
adopt suitable by-laws. One of the 
by-laws should designate the offi­
cers who may execute contracts on 
behalf of the fire district. 

It is therefore my opinion that: 
1. The trustees of a fire district 

rave the authority to enter into 
conditional sales contracts to pur­
chase necessary fire-fighting equip­
ment for the fire district. 

2. The trustees of a fire district 
may issue warrants up to the budget 
appropriations notwithstanding the 
fact that there is no money in the 
fund. 

3. It is advisable that the trustees 
of a fire district solicit bids by ad­
vertising for the purchase of equip­
ment. 

4. The by-laws of the fire district 
should designate the officers who 
shall have the authority to execute 
contracts on behalf of the fire dis­
trict. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 85 

Fees-Clerks and Recorders 

HELD: The County Clerk and 
Recorder may not, for official serv­
ices enjoined by law, charge the 
State Highway Commission with 
fees for the recording of, nor for 
furnishing copies of instruments. 

cu1046
Text Box

cu1046
Text Box



138 OPINIONS OF THE ATTORNEY GENERAL 

November 2, 1956 

Mr. Scott P. Hart 
State Highway Engineer 
Montana State Highway Commission 
Helena, Montana 

Dear Mr. Hart: 

You have asked my opmIOn upon 
the following question: 

Must the State Highway Com­
mission, when it requests the re­
cording of, or furnishing copies of 
instruments, pay the legal fees 
when the County Clerk and Re­
corder believes that some individ­
ual and not the Highway Commis­
sion receives the benefit or some 
benefits therefrom? 

Section 25-209, R.C.M., 1947, reads: 
"No Fees To Be Charged State, 

County or Public Officer. No fees 
must be charged the state, or any 
county, or any subdivision there­
of, or any public officer acting 
therefor, or in habeas corpus pro­
ceedings for official services ren­
dered, and all such services must 
be performed without the pay­
ment of fees." 

The foregoing statute is a general one 
and controls in the absence of gov­
erning special legislation. Generally 
speaking the power of a public of­
ficer is limited by the statute con­
ferring the power. In reo Farrell, 
36 Mont. 254, 92 Pac. 785. 

It is apparent that the County 
Clerk and Recorder may only do 
that which is permitted by statute 
and may not do that which is prohib­
ited by statute. And necessarily he 
may charge for official services ren­
dered only where permitted and not 
where prohibited. 

Further, the familiar rule is that 
no officer may demand a fee for any 
official service unless clearly author­
ized to do so. (State ex reI. Baker 
v. Second Judicial Court, 24 Mont. 
425, 92 Pac. 688). 

The statute does not lodge with 
the Countv Clerk and Recorder dis­
cretionarv determination. It is plain, 
clear. and doe!'; not demand construc­
tion. Discretion. if any, belongs with 
the Hie:hwav Commission to deter­
mine whether recordine: or securing 

copies is absolutely necessary or 
only desirable in order to fulfill its 
governmental functions. If it is nec­
essary to the State Highway Com­
mission in any proper transaction to 
secure the recording of an instru­
ment or any copy, then the County 
Clerk and Recorder must record 
and/or furnish copies free of charge. 
Section 25-209, R.C.M., 1947, re­
quires the discharge by the County 
Clerk and Recorder of a ministerial 
function only and with him discretion 
does not lie. 

It is therefore my opinion that the 
County Clerk and Recorder may not, 
for official services enjoined by law, 
charge the State Highway Commis­
sion with fees for the recording of, 
nor for furnishing copies of instru­
ments. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 86 

Firemen - Incorporated Cities -
Statutes - Poll Taxes -

Exemption 

HELD: Every fireman who has 
served five (5) years as an active 
member in a paid fire department in 
an incorporated city or town is en­
titled to exemption from payment of 
poll taxes. 

November 3, 1956 

Mr. John C. Harrison 
County Attorney 
Lewis and Clark County 
Helena, Montana 

Dear Mr. Harrison: 

You have inquired in your letter 
of request for an official opinion 
"whether or not active members of 
paid fire departments in an incor­
porated city or town are entitled to 
exemption from payment of poll 
taxes". 

It was your conclusion that the 
exemption from payment of poll 
taxes appliEs (1) to officers and 
members of unpaid fire companies, 
and (2) to all firemen who have 
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