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culosis Sanitarium are subject to 
the control and supervision of the 
State Board of Examiners under 
Section 80-203, R.C:M., 1947, and 
the Board of Exammers could by 
proper resolution authorize the Ex­
ecutive Board of the Montana Tuber­
culosis Sanitarium to designate the 
proper person to receive surplus 
property and execute the necessary 
agreements and receipts. A similar 
resolution should be passed by the 
~tate Board of Examiners designat­
mg the person to act for the Home 
for the Aged and the same board as 
the Board of Commissioners for the 
Insane should pass an appropriate 
resolution naming a person to act for 
the Montana State Hospital. Desig­
nation of a proper person to act for 
the Soldiers Home should be made 
by the Board of Managers of the 
Home. 

The Boards of Director'> of non­
profit hospitals, private colleges, ele­
mentary and secondary s c h 0 0·1 s 
which control and manage such in­
stitutions could pass the necessary 
resolution designating the person or 
persons who would have the author­
ity to accept transfer of surplus prop­
erty and e x e cut e the necessary 
papers. 

Elementary s c h 0 0 Is, secondary 
schools and colleges which are 
owned and operated by a sole cor­
poration incorporated under Chapter 
15 of Title 15, R.C.M., 1947, may 
comply with the required authori­
zation and designation of the prop­
er person to execute the necessary 
papers for surplus property. Paro­
chial schools are generally owned 
by and administered by the Catholic 
Bishop of the Diocese under Section 
15-1504, R.C.M., 1947, a sole cor­
poration has the authority to con­
tract in the same manner as a na­
tural person and to buy, sell, lease 
and in every way deal in personal 
property. A directive by the Bishop 
designati~g a proper person for 
each school would comply with the 
requirements of the Federal Prop­
erty and Administrative Services 
Act of 1949. 

You submitted for my considera­
tion, forms and resolutions to be 
adopted by the appropriate govern­
ing boards of the institutions here-

~ofore considered and in my opin­
IOn such proposed forms are satis­
factory and will bind the institutions. 

It is therefore my opinion that the 
State Board of Education, the Board 
of Examiners, the State Board of 
Commissioners for the Insane and 
the Board of Managers of the Sol­
diers Home may pass resolutions 
authorizing the local executive 
boards of institutions to designate 
proper persons to act in regard to 
surplus property where there is a 
local executive board, otherwise 
the above named boards should 
name the persons to act where the 
institution is directly controlled and 
managed by the State Board. 

It is also my opinion that the 
board of directors of non-profit hos­
pitals, private schools and colleges 
may by resolution designate the per­
sons to execute the necessary docu­
ments for surplus property and bind 
their principals. 

It is ~l~o my ~pinion the bishop 
of a relIgIOUS SOCIety which has in­
corporated as a sole corporation may 
by directive designate the person or 
persons to act for each institution 
under his jurisdiction in executing 
the contracts as required under the 
Federal Property and Administra­
tive Act of 1949, as amended. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 80 

Public Employees-Vacation Leave­
Unused Vacation Leave -

Cash' Compensation -
Interdepartment Transfers 

H~LD: An employee, upon Com­
pletIon of one year service with the 
s~ate, is eligible for cash compensa­
tI?n for unused vacation leave pre­
vIOusly accumulated in one depart­
ment of the state prior to transfer 
to another state agency. 

cu1046
Text Box

cu1046
Text Box



130 OPINIONS OF THE ATTORNEY GENERAL 

Mr. Melvin P. Martinson 
Merit System Supervisor 
Sam W. Mitchell Building 
Helena, Montana 

Dear Mr. Martinson: 

You have requested an official 
opinion concerning cash compensa­
tion for unused vacation leave to an 
employee who has transferred from 
one state agency to another. 

The facts presented by the in­
quiry are that the employee, prior 
to transfer, had served eleven (11) 
months in one department, and im­
mediately thereafter, several months 
in the department to which she 
transferred. 

Section 59-1001, R.C.M., 1947, pro­
vides for annual vacation leave, and 
is as follows: 

"Each employee of the state, or 
any county or city thereof, who 
shall have been in continuous em­
ployment and service of the state, 
county or city thereof, for a pe­
riod of one (1) year from the date 
of employment is entitled to and 
shall be granted annual vacation 
leave with full pay at the rate of 
one and one-quarter (1~) work­
ing days for each month of serv­
ice." 

To be eligible for vacation leave 
an employee must be employed for 
a period of one year and until that 
period of service is reached, the 
right to vacation leave does not 
vest. However, once the condition 
precedent, service of one year, is 
met, all rights accumulated during 
the one year period vests, and the 
employee is entitled fuereto as a 
matter of right. (See Section 58-206. 
R.C.M .. 1947; 24 Reports and Official 
Opinions of the Attorney General, 
No. 337; 25 Reports and Official Opin­
ions of the Attorney General, No. 
73). The rights accumulated include 
the right to cash compensation, upon 
transfer from one department of the 
state to another, for unused vacation 
time. 

Section 59-1003, R.C.M., 1947, pro­
vides for cash payment for unused 
vacation leave which reads as fol­
lows: 

"An employee, who is separated 
from the service of the state, or 
any county or city thereof, for rea­
son not reflecting discredit on him­
self, or any employee transferred 
to or employed in another division 
or department of the state, or any 
county or city thereof, shall be en­
titled upon the date of such sep­
aration from, transfer to or accept­
ance of new employment within 
the state, county, or city service, 
~o cash compensation for unused 
vacation leave." (Emphasis Sup­
plied.) 

The obvious reason for this sec­
tion is for administrative expediency 
and convenience in handling vaca­
tion leave of employees and to pre­
vent the burdening of the depart­
ment to which the employee trans­
fers with accumulated vacation rights 
accumulated in another department. 

This opinion is in no way to be 
construed as in conflict with 25 Re­
ports and Official Opinions of the 
Attorney General, No. 33, which held 
that an employee may not work dur­
ing his vacation period and collect 
his regular compensation in addi­
tion to the statutory grant of pay 
for vacation period that he has 
earned for the reason that this opin­
ion governs only those situations 
which arise and are governed by 
Section 59-1003, R.C.M., 1947. 

It is therefore my opinion that 
an employee, upon completion of one 
year service with the state, is elig­
ible for cash compensation for un­
used vacation leave previously ac­
cumulated in one department of the 
state prior to transfer to another 
state agency_ 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 81 

Cities and Towns - Jurors -
Compensation of Jurors 

Police Courts 

HELD: 1. Parties to actions in 
police courts are entitled to have a 
jury trial. 
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