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Section 11-1934, R.C.M., 1947, is 
as follows: 

"Hours Of Work Of Members 
Of Paid Fire Departments In Sec
ond Class Cities. The city council, 
city commission, or other govern
ing body in cities of the second 
class, shall divide all members of 
the paid fire department into pla
toons of three shifts. The members 
of each shift shall not be required 
to work or be on duty more than 
eight (8) hours of each consecu
tive twenty-four hours, except in 
the event of a conflagration or 
other similar emergency when 
such members or any of them may 
be required to serve so long as the 
necessity therefor exists. Each 
member shall be entitled to at 
least one (1) day off duty out of 
each eight-day period of service 
without loss of compensation." 
(Emphasis Supplied) 

Thus, in considering both the con
stitutional provision, Section 4, Ar
ticle XVIII, supra, and the statutory 
provisions, Sections 11-1931 and 
11-1934, supra, it is clear that eight 
hours constitutes a work day for 
firemen and any services of a non
emergency nature performed in ex
cess of the eight hour day must be 
compensated by overtime pay. 

Further, it should be noted that 
in 26 Reports and Official Opinions 
of the Attorney General, No. 46, it 
was held that a police officer may 
not be compelled to serve in excess 
of eight consecutive hours in any 
twenty-four hour period on non
emergency duty unless he is com
pensated by overtime pay. It was 
further held therein, that supervision 
of crowds at basketball games and 
the direction of traffic thereafter did 
not constitute an emergency which 
would require a police officer to be 
called to duty in excess of his regu
lar eight hours of service. This hold
ing gave recognition to the fact that 
such sporting events are generally 
scheduled and advertised far in ad
:vance, and give ample time for the 
police supervisors and authorities to 
prepare their proper working sched
ules for the sporting events. 

In 26 Reports and Official Opin
ions of the Attorney General, No. 
46, the case of Rogers v. Tennessee 

Gas & Transmission Co., 202 S.W. 
(2d) 737, 739, 304 Ky. 863, was cited 
and shown to hold that: 

"An emergency is something 
which reasonably may not be an
ticipated." 

What was said in 26 Reports and 
Official Opinions of the Attorney 
General, No. 46, relative to the hours 
of work of policemen, and the super
vision of crowds in sporting events 
is most appropos to the instant situ
ation covering firemen. 

It is therefore my opinion that a 
fireman may not be compelled to 
serve in excess of eight consecutive 
hours in any twenty-four hour pe
riod on non-emergency duty unless 
he is compensated by overtime pay. 

It is further my opinion that super
vision of crowds at sporting events 
does not constitute an emergency 
which would require a fireman to be 
called to duty in excess of his regu
lar eight hours of service. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 73 

Elections - Computation of Time 
for Filing Nominating Petitions -

statutes 

HELD: The time for filing peti
tions for nominations for county and 
state offices is computed by exclud
ing the first day and including the 
last, unless the last day is a holiday, 
then it is also excluded. 

April 21, 1956 

Honorable S. C. Arnold 
Secretary of State 
Capitol Building 
Helena, Montana 

Dear Mr. Arnold: 

I have your request for my opinion 
on the closing day for filing nomi
nating petitions for state and county 
office. You ask whether April 25th 
or April 26th is the correct closing 
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date in view of State ex reI. Burns 
vs. Lacklen, ...... Mont ....... , 284 Pac. 
(2d) 998, decided in June of 1955. 

Section 23-912, RC.M., 1947, cov
ers the time for filing petitions for 
nomination. It reads as follows: 

"Time For Filing Petitions For 
Nominations. All petitions for 
nomination under this act for of
fices to be filled by the state at 
large or by any district consisting 
of more than one (1) county, and 
nominating petitions for judges of 
district courts in districts consist
ing of a single county, shall be 
filed in the office of the secretary 
of state not less than forty (40) 
days before the date of the pri
mary nominating election; and for 
other offices to be voted for in 
only one (1) county, or district or 
city, every such petition shall be 
filed with the county clerk or city 
clerk as the case may be, not less 
than forty (40) days before the 
date of the primary nominating 
election." 

Section 90-407, RC.M., 1947, tells 
how legal time is to be computed. 
It provides: 

"Computation of Time. The 
time in which any act provided by 
law is to be done is computed by 
excluding the first day and in
cluding the last, unless the last 
day is a holiday, and then it is 
also excluded." 

Although the latter statute clearly 
seemed to control, our Supreme 
Court held in State ex reI. Bevan vs. 
Mountjoy, 82 Mont. 594, 268 Pac. 558, 
that it was not applicable. As a re
sult they construed the legislative 
intent to be that "only the clear days 
are meant", thus excluding both the 
beginning and last days in computing 
forty days. 

The Lacklen case mentioned above 
dealt with the nomination and elec
tion of school trustees under a stat
ute (Section 75-1606, RC.M., 1947) 
which provided for nomination of 
trustees "not more than sixty (60) 
days nor less than forty (40) days 
before the day of election." In com-

puting the time in this case the 
court expressly overruled the Bevan 
vs. Mountjoy case, cited above, and, 
quoting from Kelly vs. Independent 
Pub. Co., 45 Mont. 127, 122 Pac. 735, 
stated that the purpose of Section 
90-407 "was to establish a general 
rule for the computation of time, in 
order that confusion may be avoided 
and harmony prevail." 

The court noted that confusion 
came when the court departed from 
the statutory rule and excluded both 
terminal days in computing time. 
With the Lacklen case they acknowl
edged their prior error in these 
words: 

"Courts are not inclined, any 
more than men out of courts, to ad
mit that they have erred but 
where the court has fallen into 
error upon a question controlled 
and determined by a valid, unam
biguous statute with which certain 
of this court's decisions are in di
rect conflict then it becomes the 
plain duty of the court to retrace 
its steps and overrule such clearly 
prroneous decisions. Accordingl" 
the St. George, Bevan, Novack and 
Sullivan cases, supra, are over
ruled." 

Any doubt is removed by this 
statement of the court: 

" . . . State ex reI. Bevan v. 
Mountjoy, 82 Mont. 594, 268 P. 558; 
Novack v. Pericich, 90 Mont. 91, 
300 P. 240, and State ex reI. Sulli
van v. District Court, 122 Mont. I, 
196 P. 2d 452, all of which ignore 
and reject the valid written law 
of this jurisdiction duly and regu
larly enacted by the legislative 
department and assume to adopt 
and declare another and different 
rule of computation that has no 
legislative sanction whatever and 
that is entirely out of harmony 
with the provisions of the statute, 
Section 90-407, supra, which sets 
forth and is the written law of 
this jurisdiction." 

It is therefore my opinion that for 
the purpose of Section 23-912, R.C.M., 
1947, the time is computed by ex-
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cluding the first day and i!1cludin.g 
the last, unless the last day IS a hohc 
day, then it is also excluded. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 74 

Schools and School Districts -
Transfer of Territory of School 

Districts and High School Districts 

HELD: 1. The boundaries of a 
high school district may be changed 
or altered under the provisions of 
Section 75-4607, R.C.M., 1947, and 
that the method there provided is 
exclusive. 

2. The inclusion in a petition for 
the transfer of territory of a com
mon school district of a request for 
the transfer of the territory of a high 
school district does not affect the 
validity of the petition for the trans
fer of territory of the common 
school district. 

Mr. John F. Bayuk 
County Attorney 
Roosevelt County 
Wolf Point, Montana 

Dear Mr. Bayuk: 

May 18, 1956 

You requested my opinion con
cerning the legality of a petition of 
a majority of the resident taxpayers 
who are registered electors and 
whose names appear upon the last 
completed assessment roll, w:hich 
petition requests that the territory 
in which they reside be transferred 
to another organized school district 
in the county and also attached to 
another high school district. You 
specifically ask if the fact that a 
transfer of common school district 
territory and high .school dis~r~ct t~r
ritory is included In one petItIon in
validates the petition. You also ask 
if a portion of a high school district 
can be transferred by this method. 

It is necessary to consider sub-sec
tion 5 of Section 75-1805, R.C.M., 
1947, which reads in part as follows: 

"A majority of the resident tax
payers who are registered elec
tors and whose names appear 
upon the last completed assessment 
roll for state, county and school 
district taxes, residing in territory 
which is a part of any organize.d 
school district may present a peh
tion in writing to the county su
perintendent of schools, asking that 
such territory be transferred to, or 
included in, any other organized 
district to which said territory is 
contiguous .... " 

The above quoted portion of our law 
certainly permits the transf~r .of 
territory of a common school dIstrict 
to another if other conditions are met 
which are not necessary to be con
sidered here. By the use of the 
phrase "any organized school dis
trict" it would appear that such pro
cedure would be available for the 
transfer of a portion of a high school 
district. However, an examination 
of the history of this act shows th~t 
the above quoted was enacted In 
1933 and at a time prior to the adop
tion of the first high school district 
law. The legislature at the extra
ordinary session held in the years 
1933-34 provided a metl:od for ~he 
first time for the creatlOn of hIgh 
school districts in Chapter 47, Ex. 
Laws of 1933. As there were no high 
school districts to which the perti
nent portion of Section 75-1805, 
R.C.M., 1947, could apply at the time 
of its adoption, the legislature could 
not have intended that it would ap
ply to high school districts. This 
alone does not preclude its applica
tion. Chapter 46 of Title 75, R.C.M., 
1947 covers in detail the creation, 
purpose, and government of high 
school districts. It is important to 
observe that the qualified electors of 
school districts are not consulted in 
the creation of high school districts. 
Under Section 75-4602, R.C.M., 1947, 
the board of trustees of a school dis
trict maintaining a high school may 
request that the county be divided 
into high school distr:icts. The re
quest is addressed to a commission 
consisting of the board of county 
commissioners and the county super
intendent of schools. While Section 
75-4602, as amended by Chapter 236, 
Laws of 1955, provides for an elec
tion if a common school district is 
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