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lawful tax within the meaning of 
Section 16-1904, RC.M., 1947, pre­
viously quoted, and may be levied 
in full by the county commissioners 
if necessary to meet the appropria­
tions of the cemetery district budget. 
Also, appropriations under the budg­
et may never exceed the anticipated 
sources of revenue under Section 
16-1906, R.C.M., 1947, no expendi­
tures can be made in excess of the 
detailed appropriations and if such 
expenditures are made, they will not 
be a liability of the cemetery dis­
trict but the obligation of the official 
incurring such expenditure. 

It is therefore my opinion that the 
maximum budget of a cemetery dis­
trict is limited to the cash on hand, 
cperational income, income from 
the permanent care and improve­
ment fund, and the proceeds of a 
tax levy which must not exceed two 
mills. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 72 

Firemen -
Constitution-

Hours of Work - Statutes -
Emergency 

HELD: 1. A fireman may not be 
compelled to serve in excess of eight 
consecutive hours in any twenty­
four hour period on non-emergency 
duty unless he is compensated by 
overtime pay. 

2. Supervision of crowds at sport­
ing events does not constitute an 
emergency which would require a 
fireman to be called to duty in ex­
cess of hi'S regular eight hours of 
service. 

Mr. R. V. Bottomly 
County Attorney 
Cascade County 
Great Falls, Montana 

Dear Mr. Bottomly: 

April 18, 1956 

This will acknowledge your let­
ter of February 21, 1956, wherein 
you requested my opinion on the 
following questions: 

1. May a fireman be compelled 
to serve in excess of eight consecu­
tive hours in any twenty-four hour 
period for any reason not consti­
tuting an emergency. 

2. Does supervision of crowds at 
sporting events constitute an emer­
gency which would require a 
firemen to be called to duty in 
excess of his regular eight hours 
of service. 

In answer to your first question, I 
refer you to Section 4, Article XVIII 
of the Constitution of the State of 
Montana wherein it is written: 

"A period of eight hours shall 
constitute a day's work in all in­
dustries, occupations, undertakings 
and employments, except farming 
and stock raising; provided, how­
ever, that the legislative assembly 
may by law reduce the number of 
hours constituting a day's work 
whenever in its opinion a reduc­
tion will better promote the gen­
eral welfare, but it shall have no 
authority to increase the number 
of hours constituting a day's work 
beyond that herein provided." 
(Emphasis Supplied) 

This particular constitutional pro­
vision is applicable to the work and 
service performed by firemen and 
must be adhered to, as Section 29, 
Article III of the Constitution of the 
State of Montana dictates that: "The 
provisions of this constitution are 
mandatory and prohibitory, unless 
by express words they are declared 
to be otherwise." 

Further reference must be made to 
Sections 11-1931 and 11-1934. R.C.M., 
1947, which have adopted the man­
date of Section 4, Article XVIII, 
supra. and require that eight hours 
constitutes a dav's work for fire­
men. Sections 11-1931 and 11-1934, 
supra, further require that a fire­
man may not be required to work 
Jon.e-er than eie-ht hours of each con­
secutive twenty-four hours except 
in the event of a conflagration or 
other similar emergency. Section 
11-1931 ha!' the same irlentical lan­
P'lI'll!e as Section 11-1934. RC.M., 
1947, except that it covers first class 
cities. 
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Section 11-1934, R.C.M., 1947, is 
as follows: 

"Hours Of Work Of Members 
Of Paid Fire Departments In Sec­
ond Class Cities. The city council, 
city commission, or other govern­
ing body in cities of the second 
class, shall divide all members of 
the paid fire department into pla­
toons of three shifts. The members 
of each shift shall not be required 
to work or be on duty more than 
eight (8) hours of each consecu­
tive twenty-four hours, except in 
the event of a conflagration or 
other similar emergency when 
such members or any of them may 
be required to serve so long as the 
necessity therefor exists. Each 
member shall be entitled to at 
least one (1) day off duty out of 
each eight-day period of service 
without loss of compensation." 
(Emphasis Supplied) 

Thus, in considering both the con­
stitutional provision, Section 4, Ar­
ticle XVIII, supra, and the statutory 
provisions, Sections 11-1931 and 
11-1934, supra, it is clear that eight 
hours constitutes a work day for 
firemen and any services of a non­
emergency nature performed in ex­
cess of the eight hour day must be 
compensated by overtime pay. 

Further, it should be noted that 
in 26 Reports and Official Opinions 
of the Attorney General, No. 46, it 
was held that a police officer may 
not be compelled to serve in excess 
of eight consecutive hours in any 
twenty-four hour period on non­
emergency duty unless he is com­
pensated by overtime pay. It was 
further held therein, that supervision 
of crowds at basketball games and 
the direction of traffic thereafter did 
not constitute an emergency which 
would require a police officer to be 
called to duty in excess of his regu­
lar eight hours of service. This hold­
ing gave recognition to the fact that 
such sporting events are generally 
scheduled and advertised far in ad­
:vance, and give ample time for the 
police supervisors and authorities to 
prepare their proper working sched­
ules for the sporting events. 

In 26 Reports and Official Opin­
ions of the Attorney General, No. 
46, the case of Rogers v. Tennessee 

Gas & Transmission Co., 202 S.W. 
(2d) 737, 739, 304 Ky. 863, was cited 
and shown to hold that: 

"An emergency is something 
which reasonably may not be an­
ticipated." 

What was said in 26 Reports and 
Official Opinions of the Attorney 
General, No. 46, relative to the hours 
of work of policemen, and the super­
vision of crowds in sporting events 
is most appropos to the instant situ­
ation covering firemen. 

It is therefore my opinion that a 
fireman may not be compelled to 
serve in excess of eight consecutive 
hours in any twenty-four hour pe­
riod on non-emergency duty unless 
he is compensated by overtime pay. 

It is further my opinion that super­
vision of crowds at sporting events 
does not constitute an emergency 
which would require a fireman to be 
called to duty in excess of his regu­
lar eight hours of service. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 73 

Elections - Computation of Time 
for Filing Nominating Petitions -

statutes 

HELD: The time for filing peti­
tions for nominations for county and 
state offices is computed by exclud­
ing the first day and including the 
last, unless the last day is a holiday, 
then it is also excluded. 

April 21, 1956 

Honorable S. C. Arnold 
Secretary of State 
Capitol Building 
Helena, Montana 

Dear Mr. Arnold: 

I have your request for my opinion 
on the closing day for filing nomi­
nating petitions for state and county 
office. You ask whether April 25th 
or April 26th is the correct closing 
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