
8 OPINIONS OF THE ATTORNEY GENERAL 

Opinion No.6 

Public Health Service Milk Ordi
nance-Short Form-Munici· 

palities Permits. 

HELD: Municipalities in Montana 
may adopt as an ordinance the short 
form of the Public Health Service 
Milk Ordinance and municipal per
mits to operate are an effective ex
ercise of the police power. 

April 7, 1955. 
Mr. Thomas F. Lofthouse 
Dairy and Milk San1tation 
Livestock Sanitary Board 
Helena, Montana 

Dear Mr. Lofthouse: 

You have asked my opinion on the 
following questions: 

1. May small municipalities in 
Montana adopt as an ordi
nance the short form of the 
Public Health Service Milk 
Ordinance? 

2. What is the legal status of 
permits or licenses to operate 
where the short or long form 
is adopted? 

The short form code referred to 
above is entitled as follows: 

"An ordinance to regulate the 
production, transportation, proces
sing, handling, sampling, examina
tion, grading, labeling, (regrading), 
and sale of milk and milk pro
ducts; the inspection of dairy 
herds, dairies, and milk plants; the 
issuing and revocation of permits 
to milk producers, haulers, and 
distributors; and the fixing of 
penalties." 

The Montana Milk Control Board, 
as provided in Section 27-405, R.C.M., 
1947, has the general power to super
vise, regulate and control the fluid 
milk industry in the State of Mon
tana. This includes the control of 
production, transportation, process
ing, storage, distribution and sale of 
milk in ·the State of Montana. The 
Montana Livestock Sanitary Board 
has the general power and duty, as 
provided in Section 46-208, R.C.M., 
1947, to supervise and regulate the 
standards and sanitary condition of 

dairies, milk depots, milk and its 
by-products and places of intended 
sale and consumption. This in
cludes the authority of inspection 
which is a necessary attribute there
of. 

Section 46-217, R.C.M., 1947, here
in set forth, authorizes the enact
ment and enforcement of ordinances 
by municipal corporations for the 
inspection of dairies, dairy products, 
creameries and butter and cheese 
factories: 

"Authority Of Municipal Cor
porations. Nothing in this act 
shall prevent the governing au
thority of any municipal corpora
tion from enacting or enforcing 
ordinances providing for the in
spection of slaughter houses, meat 
depots, meat markets, meat-food 
products, creameries, butter or 
cheese factorie1i, dairies, and dairy 
products, sold or offered for sale 
within the limits of such municipal 
corporation; but no such ordinance 
shall be enforced in conflict with 
the powers of this act delegated to 
the livestock sanitary board, its 
officers or agents." 
These ordinances are proper so 

long as they do not conflict with 
the power and controls of the State 
Boards. The short form code, among 
other things, authorizes the inspec
tion of dairy herds, dairy and milk 
products and also authorizes the is
suance and revocation of local per
mits to operate. 

The purpose of the various reg
ulations above referred to is to pro
tect the public health. Consistent 
with these statutory objectives, the 
municipal authorities generally un
der their broad charter powers may 
by ordinance safeguard the health of 
their inhabitants. Section 46-217, 
supra, is additional statutory author
ity providing for ordinances directed 
toward insuring that a safe and 
wholesome supply of pure milk be 
available for human consumption. 
Consequently, it is my opinion that 
municipal corporations may by ordi
nance accept the short form of the 
United States Public Health Service 
Milk Ordinance as a standard of 
milk regulation, and so much of that 
code may be effectuated as does not 
contravene and conflict with exist
ing State regulations. 
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In answer to your second question, 
examination of the short and long 
form of the above mentioned code 
indicates that the municipalities are 
authorized to issue and revoke per
mits to operate for milk producers, 
haulers and distributors. The per
mits so provided are necessary in en
forcing the regulatory ordinance. 
They are effective as to the opera
tions within the municipality and 
in light of pre-existing legislative 
enactments such permits are proper 
exercise of the police power of the 
municipality. 

It is, therefore, my opinion: 

1. That municipalities may adopt 
by ordinance the short form of the 
United States Public Health Service 
Milk Ordinance Code. 

2. That it is proper for the local 
authorities to issue permits and re
voke permits in accordance with the 
ordinance as adopted. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 7 

Cities and Towns-Emergency Med
ical Care of City Prisoners
Indigent Persons-County Jails. 

HELD: It is the duty of a city 
to provide emergency medical at
tention for a prisoner in a city jail 
except for a prisoner whose medical 
care has been assumed by the county 
prior to incarceration in the city 
jail. 

April 18, 1955. 
Mr. John C. Harrison 
County Attorney 
Lewis & Clark County 
Helena, Montana 

Dear Mr. Harrison: 

You have requested my OpInIOn 
as to whether it is the duty of the 
county physician to attend and care 
for indigent sick and injured per
sons who are incarcerated in the city 
jail. 

Section 11-937, RC.M., 1947, pro
vides as follows: 

"The city or town council has 
power: To establish and maintain 
a jail for the confinement of per
sons convicted of violating the or
dinances of the city or town; to 
make rules for the government of 
the same, and to cause the prison
ers to work on streets or elsewhere 
within three miles of the city." 

In this code section, the city coun-
cil must make rules for the regula
tion of the city jail and as a con
sequence, is granted broad legisla
tive power. There is no specific 
statute requiring medical aid to pris
oners. 

It is the duty of each county to 
provide adequate care and medical 
aid, services, and hospitalization for 
all indigent county residents under 
the provisions of Section 71-309, 
RC.M., 1947, as amended by Chapter 
199, Laws of 1951. The care of in
mates of the county jail is made the 
duty of the county physician in Sec
tion 71-110, RC.M., 1947, as this sec
tion provides in part as follows: 

"The board must annually, at 
their June meeting, make a con
tract with some resident practicing 
physician to furnish medical at
tendance to the sick, poor, and 
infirm of the county, and to the 
inmates of the county jail, and 
must also make provision for the 
furnishing of medicine to the 
same; ... " 

It is to be noted in the above 
quoted statute that all inmates of 
the county jail whether indigent or 
not must be cared for by the county 
physician. This fixes a specific duty 
to care for the inmates of the county 
jail and the statute by so designating 
the county jail precludes an inter
pretation which makes it the duty of 
the county physician to care for ev
ery inmate of a city jail. 

While it is made the duty of the 
county physician to care for the in
mates of the county jail whether 
they be able to pay for the services 
or not, under Section 71-303, RC.M., 
1947, an applicant for relief includ
ing a person who needs medical care 
must be first investigated. This sec
tion reads as follows: 

"An applicant for assistance in
cluding medical care and hospital-
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