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Opinion No. 51 

County Poor Fund - Inebriates -
Montana State Hospital -Cost 

Of Care And Maintenance 

HELD: The County Poor Fund is 
the proper fund to charge for ex
penses of the county in providing 
care, maintenance and treatment for 
indigent inebriates at the Montana 
State Hospital located at Warm 
Springs, Montana. 

December 29, 1955 

Mr. J. J. Cavan, Jr. 
County Attorney 
Yellowstone County 
Billings, Montana 

Dear Mr. Cavan: 

You have requested my opinion on 
the following question: 

Which county fund should bear 
the expense of maintaining in
ebriates at the State Hospital 
when those persons legally liable 
for support cannot provide? 

At the outset, I wish to call your 
attention to Section 1, Chapter 130, 
Laws of 1955, which amended Sec
tion 38-707, RC.M., 1947, to read as 
follows: 

"Charges For Maintenance and 
Treatment Of Patient. The cost for 
care and maintenance of all per
sons committed to the Montana 
state hospital for inebriates shall 
not exceed the following amounts: 
Three dollars ($3.00) per d:l.y for 
the first ninety (90) days from and 
after the date of first admission, 
and thereafter not to exceed the 
sum of two dollars ($2.00) per day. 
Should the person admitted, or the 
persons legally liable for his sup
port, be found to be financially 
unable to pay for the cost of care 
and maintenance the same shall be 
a proper charge against the county 
from which the patient is ad
mitted." 

Also, Section 2, Chapter 130, La.ws 
of 1955, amended Section 38-708, 
R.C.M., 1947, so that the statute r,ow 
declares: 

"Financial Condition vf PaCent 
-Liability of Relatives. (1) When-

ever an examination or hearing 
for committal to the state hospital 
for inebriates is had and the per
son is adjudged and ordered to be 
confined in the state hospital for 
inebriates, it shall be the duty of 
the judge, the clerk of the district 
court and the county board of 
public welfare to determine the 
financial condition of the person 
admitted and the persons legally 
liable for his support, and to make 
an order relative to the payment 
of the charges for the cost of care 
and maintenance in accordance 
with the provisions of section 38-
214." 

The effect of the 1955 amendments 
was to place financial responsibility 
upon the counties when the person 
committed is without funds and 
there are no relatives financially 
able to pay the charges levied in 
Section 38-707, supra. 

Under the provisions of Section 
38-214, RC.M., 1947, as amended by 
Section 1, Chapter 49, Laws of 1955, 
a person who is unable to pay, and 
for whom there is no person legally 
liable for his support. is classified as 
an "indigent person." 

In 23 Report and Official Opinions 
of the Attorney General 30, No. 11 at 
page 32, a similar statute pertaining 
to the State Tuberculosis Sanitarium 
was construed as follows: 

"In the light of the above stat
utes, it is my opinion that the ex
pense of maintenance of a patient 
sent to the State Tuberculosis 
Sanitarium should be paid from 
the County poor fund." 

Your attention is also directed to 
Section 71-103, RC.M., 1947, which 
provides: 

"Intemperate Person Not En
titled To Support. When any per
son becomes poor from intemper
ance or other vice, he is not en
titled to any support from rela
tives, except from parent or 
child." 
Section 71-104, R.C.M., 1947 states: 

"When A Person May Receive 
Relief From The County. When 
such person does not have the 
relatives mentioned in section 71-
102, in any county, or such rela-
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tives are not able, or fail or refuse 
to maintain such person, then he 
must receive relief from the coun
ty, as hereinafter provided." 

Section 71-106, RC.M., 1947, gives 
the board of county commissioners 
power to provide for the care and 
maintenance of the innocent sick 
and to erect and maintain hospitals 
therefor. The statute declares such 
shall be supported from certain tax 
levies which constitute the county 
poor fund. 

It would be excessively expensive 
for each county to erect a county 
hospital for inebriates. In recogni
tion of this, the legislature created a 
State Hospital and Section 38-707, 
supra, merely complements Section 
71-106 supra, by outlining the 
method of creating a fund to main
tain such a hospital. This fund is 
known as the "County Poor Fund." 

See further, Sec t ion 71-308, 
RC.M., 1947, which announces, as 
applicable: 

"Medical Aid And Hospitaliza
tion. Medical aid and hospitaliza
tion for persons unable to provide 
such necessities for themselves are 
hereby declared to be the legal 
and financial duty and responsibil
ity of the board of county commis
sioners, payable from the county 
poor fund ... " 

It is therefore my opinion that the 
county fund which should be charge
able for the expense of maintaining 
inebriates at the State Hospital is 
the "County Poor Fund." 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 52 

Board of County Commissioners
County AUorney - Duty To 

Defend 

HELD: It is the duty of the 
County Attorney to defend the 
Board of County Commissioners in 
actions brought against them for the 
performance of their official func
tions. Further, if the County Attor
ney is unable to serve as counselor 
is in any way disqualified to serve, 

the Board of County Commissioners 
may retain counsel for their defense, 
the expense therefor to be borne by 
the county. 

December 30, 1955 

Mr. Chester L. Jones 
County Attorney 
Madison County 
Virginia City, Montana 

Dear Mr. Jones: 
You have requested my opinion as 

to whether it is the duty of the 
County Attorney to appear and de
fend the county commissioners when 
they have been sued in their indi
vidual capacity for damages result
ing from an election contest. You 
ask the further question whether 
the commissioners may e m p loy 
special counsel at county expense to 
defend them in the event the Coun
ty Attorney does not act. 

You have stated that certain coun
ty commissioners acting in their of
ficial capacity by order of the court 
conducted a recount of ballots cast 
in the 1954 elections. During the re
count certain ballots were disregard
ed changing the presumed winner of 
the sheriff's office in your county. 
At a subsequent election contest, the 
presumed loser of the election was 
declared the winner as a result of 
tampered ballots and through the 
use of original tally books. The win
ner of the contest brought this action 
against the county commissioners 
and others in their individual cap
acity. 

The Board of County Commission
ers is cha"ged by law with the duty 
of conducting the recount 

Section 23-1801, RC.M., 1947, 
states in part: 

"The board of county commis
sioners of each county is ex
officio a board of county canvas
sers for the county, ... " 

Section 23-2301, RC.M., 1947, 
sta tes in part: 

"Any unsuccessful candidate for 
any public office at any general or 
special election, or at any munici
pal election, may within five days 
after the canvass of the election 
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