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the article is given great weight by 
our Supreme Court. (See Wells 
Fargo & Co. v. Harrington, 54 Mont. 
235, 163 Pac. 463.) The approval of 
this construction by the following 
sessions makes the presumption so 
strong as to be almost irrefutable. 
(See Northern Pacific Railway Com­
pany v. Brogan, 52 Mont. 561, 158 
Pac. 820.) The weight given to the 
legislative history of the income tax 
amendment by our court in the 
O'Connell and Mills cases, supra, 
also points to the conclusion that 
there was never any intention that 
the income tax amendment, Article 
XII, Section 1 (a) of the Montana 
Constitution should repeal or affect 
in any way the provisions of Article 
XII, Section 9, which limits the al­
lowable property tax levy. 

It is therefore my opinion that 
both Article XII, Section 1 (a) and 
Article XII, Section 9, of the Mon­
tana Constitution are fully operative, 
and the adoption of Article XII, Sec­
tion 1 (a) did not limit the legisla­
tive power to levy the property tax 
referred to in Article XII. Section 9. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No; 30 

Taxation-State Board of Equaliza­
tion - Power to Increase or 

Decrease Local Assessments. 

HELD: The State Board of Equal­
ization has power to increase or de­
crease valuations made by county 
assessors or county boards of equal­
ization. 

July 21, 1955. 
Honorable J. S. Brenner, Chairman 
Special Joint Committee on Taxation 
Montana State Senate 
State Capitol Building 
Helena, Montana 
Dear Senator Brenner: 

You have asked my opinion upon 
the following question: 

Does the State Board of Equal­
ization have mandatory power to 
control and compel a county as-

sessor to adopt values fixed by the 
State Board for the assessment of 
property which is owned within 
the county and purely local in its 
character? 

The powers and duties of the State 
Board of Equalization in the field 
of local property assessment are set 
out in the State Constitution and 
statutes, and have been construed 
by our Supreme Court. 

Article XII, Section 15 of the Con­
stitution of Montana provides in 
part as follows: 

" ... The state board of equal­
ization shall adjust and equalize 
the valuation of taxable property 
among the several counties, and 
the different classes of taxable 
property in any county and in the 
several counties and between indi­
vidual taxpayers; supervise and 
review the acts of the county as­
sessors and county boards of 
equalization; change, increase, or 
decrease valuations made by coun­
ty assessors or equalized by coun­
ty boards of equalization; ... " 

The identical wording of the con-
stitutional provision is carried for­
ward into Section 84-708 (see sub­
section 5), Revised Codes of Mon­
tana, 1947, which implements the 
constitutional mandate and places 
further powers and duties in the 
board. 

In the case of State v. Jacobson, 
107 Mont. 461, 86 Pac. (2d) 9, our 
Supreme Court had before it the 
question whether a County Clerk 
could refuse to make a change in a 
local realty assessment ordered by 
the State Board of Equalization. The 
court stated the rule of law as fol­
lows: 

"Under the constitutional pro­
vision quoted (Section 15, Article 
XII), the State Board of Equaliza­
tion exercises supervisory power 
over the acts of county assessors 
and county boards of equalization, 
and has power to increase or de­
crease valuations made by them." 

The law has thus been clearly 
stated by our Constitution, our leg­
islature, and our Supreme Court. 
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It is therefore my opinion that 
the State Board of Equalization has 
power to increase or decrease valua­
tions made by county assessors or 
county boards of equalization. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 31 

Taxation-Exemption From Tax­
Aviation Gasoline, Ex­

emption Of. 

HELD: 1. The State Board of 
Equalization is the proper agency 
to administer the provisions of 
Chapter 17, Laws of 1955. 

2. Chapter 17, Laws of 1955, does 
not contravene the 14th Amendment 
to the U. S. Constitution. 

3. Chapter 17, Laws of 1955, is 
not class legislation or a special law, 
and is not in violation of Section 26, 
Article V, Montana Constitution. 

4. Chapter 17, Laws of 1955, does 
not unlawfully delegate legislative 
authority. 

5. The Title of Chapter 17, Laws 
of 1955, is not defective, and does not 
bring the Act into conflict with Sec­
tion 23, Article V, Montana Consti­
tution. 

6. Chapter 17, Laws of 1955, is a 
vaHd existing law of the State of 
Montana. 

August 3, 1955. 
Mr. J. Reid, Chairman 
State Board of Equalization 
State Capitol Building 
Helena, Montana 
Dear Mr. Reid: 

You have asked my opinion re­
garding the validity of Chapter 17, 
Laws of 1955, which chapter deals 
with the exemption from payment 
of the gasoline license tax of dealers 
and certain users of aviation gaso­
line. This chapter has been codified 
and can now be cited as Sections 
84-1801 and 1802 (2), R.C.M., 1947. 
as amended by Chapter 17, Laws of 
1955. 

This opinion treats your questions 
in the order presented. Several of 
them receive brief consideration be­
cause the legal principles involved 
in their solution are so well estab­
lished that detailed analysis is not 
warranted. 

(1) Does the Act authorize the 
State Board of Equalization to ad­
minister the amendatory provisions? 

Your question in part contained 
the answer. The Act amended is 
the "Gasoline Dealers' License Tax" 
which was administered by the State 
Board of Equalization. In no way 
does Chapter 17, Laws of 1955, 
amend this Act so as to change the 
governmental body responsible for 
its administration. In fact, in its 
amended version Section 84-1802 (1), 
R.C.M., 1947, we find that each 
month the dealer shall report to the 
State Board of Equalization. Under 
Section 84-1802 (2), supra, we find 
application for a permit shall be 
made to the State Board of Equaliza­
tion, and that the Board can require 
payment of a fee for the permit and 
the Board can revoke the permits 
issued for cause. 

It is very clear that the legislature 
intends that the State Board of 
Equalization continue as administra­
tor of the entire Act. 

(2) Is the Act arbitrary and void 
as being in contravention of the 14th 
Amendment? 

Your particular reference with 
this question probably is that the 
exemption of aviation gasoline is an 
arbitrary classification in violation 
of the "equal protection" clause of 
the federal constitution. 

The rule is that a classi:fiication for 
tax purposes which is arbitrary un­
der the State Constitution is arbi­
trary under the federal "equal pro­
tection" clause. (Marion County 
River Transp. Co., v. Stokes, 117 
S.W. (2d) 740, 173 Tenn. 347.) 

Our Montana court has stated the 
inhibition of the 14th Amendment 
"was designed to prevent any per­
son, or class of persons, from being 
singled out as a special subject for 
discrimination and hostile legisla­
tion," (Hilger v. MO'ore, 56 Mont. 146, 
174). 
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