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attention, the commissioners met in 
February of the succeeding year, and 
correctly fixed the classification in 
the lower category. This action was 
challenged by county officers whose 
salaries were lowered thereby. Their 
contention was that the board, hav
ing failed to act, could not meet after 
the time had expired and remedy 
the deficiency. They contended fur
ther that the act or failure to act 
by the commissioners definitely fix
ed the salary and that they were 
not bound to accept the lower salary 
according to the statute. 

The Supreme Court held that the 
salary scale set by statute was the 
correct salary scale, and the require
ment that the commissioners fix the 
salaries was merely a direction given 
"with a view to the proper, ordinary 
and prompt conduct of business". 
The court also held that the board's 
action in meeting to correct the sit
uation in February of the next year 
was proper and that the salaries, 
when properly set according to the 
statutory scale, were effective. The 
present situation is in all respects 
similar to the Zimmerman case and 
the construction placed by the court 
upon Sections 16-2419 and 16-2420, 
R.C.M., 1947, applied with equal 
force to Sections 25-605 and 25-609, 
supra. 

It is therefore my opinion that the 
county officers enumerated in Sec
tion 25-605, R.C.M., 1947, are entitled 
to the salaries set by that section 
and when a -board of county com
missioners, acting on incomplete or 
erroneous information, fixes the sal
aries at an incorrect amount, they 
must later rescind their actions and 
fix the salaries at the correct figure 
even though the time set by the stat~ 
ute for their action has expired. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 14 

Cemetery Districts - Validation of 
Warrants of Cemetery Districts 

- Budget Laws. 

HELD: Warrants issued by any 
cemetery district for services, goods, 
wares, merchandise, and material 
furnished to said cemetery district 

are validated and ratified under and 
by virtue of Chapter 4, Laws of 1955. 

Outstanding warrants may be paid 
from cemetery district funds on 
hand which are not appropriated for 
other purposes. 

Mr. Dan S. Welch 
County Attorney 
Glacier County 
Cut Bank, Montana 

Dear Mr. Welch: 

May 25, 1955. 

You have requested my opmIon 
concerning the effect of Chapter 4, 
Laws of 1955, on the payment of 
warrants issued by a cemetery dis
trict in your county in excess of the 
budget for the cemetery district. 
You have also asked if the money on 
hand in the cemetery fund, which 
is in excess of that needed for the 
current budget, may be applied to 
the payment of outstanding war
rants. 

As you will recall, this office is
sued an opinion (Opinion No. 44, 
Volume 25, Report and Official Opin
ions of the Attorney General) rela
tive to the cemetery district budget 
in your county, in which opinion it 
was held: 

"Warrants issued by a cemetery 
district in excess of appropriations 
in the budget for anyone fiscal 
year are not liabilities of the 
cemetery district and cannot be 
paid from funds in a subsequent 
budget. Interest cannot lawfully 
be paid on warrants which are not 
valid claims against either the 
county or a cemetery district." 

After the above opinion was ren-
dered, the Montana Legislature pass
ed Chapter 4, Laws of 1955, which 
was approved by the Governor Feb
ruary 1, 1955, which statute reads in 
part as follows: 

"All 'warrants heretofore issued 
by any cemetery district for serv
ices actually rendered or goods, 
wares, merchandise or material ac
tually furnished to said cemetery 
district are hereby validated, rati
fied, approved and confirmed, not
withstanding any lack of power of 
such cemetery district to authorize 
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or issue such warrants by reason 
of noncompliance with any budget 
act or their being in excess of any 
cemetery district budget or be
cause of failure to include pro
vision for the same in any ceme
tery district budget or otherwise 
and said warrants so issued for 
value received by said cemetery 
district shall be binding, legal, 
valid and enforceable obligations 
of such cemetery district." 
Many such validating statutes have 

been enacted in Montana. Our Su
preme Court considered a bond val
idating act in the case of Weber vs. 
City of Helena, 89 Mont. 109, 297 
Pac. 455, where the court first con
sidered the validity of city bonds 
which were sought to be issued after 
an election that was not held in con
formity with the statutory proce
dure. The court held that the fail
ure to make any attempt to comply 
with applicable statutes in the con
duct of the election rendered the 
election void. After this conclusion 
was reached by the court, the legis
lative assembly passed a validating 
act ratifying and confirming the 
bonds which were to be issued as a 
result of the election. The court said 
of this validating act: 

"Even where there was no au
thority for the issue of bonds by 
a municipal corporation, the leg
islature may subsequently ratify 
and validate whatever it might 
constitutionally have authorized in 
the first instance . . . " 
Approval to the conclusion reached 

in the Weber case was given by our 
Supreme Court in Commonwealth 
Public Service Company vs. City of 
Deer Lodge, 96 Mont. 48, 29 Pac. (2d) 
667, where it was stated: 

"The legislature of a state may 
ratify any Act of a municipal cor

poration which it could have au
thorized ..... 
The Supreme Court of Utah in 

Daggett vs. Lynch, 18 Utah 49, 54 
Pac. 1095, considered the effect of a 
validating act on warrants which 
had been issued in excess of a stat
utory debt limitation imposed upon 
the county. The court stated with 
respect to the validating act: 

" ... The legislature possessed 
the power, when the warrant was 
issued, to raise the debt limit; and, 

the warrant having been issued in 
excess of that limit, the legislature 
might validate it. An act of a 
county void for want of authority 
may be validated by the legisla
ture if it had the power before the 
void act was done to authorize it." 
The above quoted is particularly 

pertinent when it is remembered 
that the opinion of this office held 
the cemetery district warrants in 
question were not liabilities of the 
cemetery district, because of the 
budgetary limitation imposed by 
statute. As the legislature had the 
authority to prescribe the limits of 
a budget for a cemetery district, it 
also had the authority to raise this 
limit if it thought such course was 
justified. The Utah Court recog
nized that if the legislature might 
have authorized the issuance of the 
warrants in the first instance, then 
there was the power to validate war
rants issued in excess of a statutory 
limitation. 

A similar validating statute is 
Chapter 170, Laws of 1949, which 
authorized the payment of indebted
ness incurred in good faith for the 
collection of garbage, which indebt
edness exceeded the county budget 
law. 

The answer to your second ques
tion is found in Section 3 of Chapter 
4, Laws of 1955, which reads as fol
lows: 

"All cemetery district warrants 
validated, ratified, approved and 
confirmed by the provision of this 
act shall be paid by the cemetery 
district which issued the same 
from any funds which the ceme
tery district may have on hand 
which are not appropriated for 
other purposes. 
It is therefore my opinion that 

warrants issued by any cemetery 
district for services, goods, wares, 
merchandise, and material furnished 
to said cemetery district are vali
dated and ratified under and by vir
tue of Chapter 4, Laws of 1955. 

It is also my opinion that outstand
ing warrants may be paid from 
cemetery district funds on hand 
which are not appropriated for oth
er purposes. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 




