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seizes or levies upon any prop
erty, or disposes anyone of his 
lands or tenements, without a 
regular process or lawful author
ity therefor, is guilty of a misde
meanor .... " 

Section 94-3576, R.C.M., 1947, de
fines "false imprisonment" as fol
lows: 

"False imprisonment is the un
lawful violation of the personal 
liberty of another, and is punish
able by fine not exceedin,g five 
thousand dollars, or by imprison
ment in the county jail not more 
than one year, or both." 

Article III, Section 3, of the State 
Constitution, guarantees all persons 
the right to be free in their actions 
in all places "in all lawful ways". 
Members or employees of the Par
don Board are not criminally or civil
ly liable for arrests or imprison
ments made for cause, namely for 
violation of conditions of probation. 
Although the legislative enactment 
setting up the new Pardon Board 
does not contain provisions for 
bonds to be given by the Board 
or its representatives, Section 6-102, 
R.C.M., 1947, states that: 

"All other state officers not 
herein mentioned shall give bonds 
in such amounts as shall be fixed 
by the state board of examiners." 

Bonds are required for the protec
tion of the public so that persons un
lawfully restrained will be able to 
bave substantial property subject 
to execution under proper judge
ment. 

It is therefore my opinion that 
. members or representatives of the 
Pardon Board are answerable to civil 
or criminal prosecution for false ar
rest or denial of a person's rights to 
the same extent as other public of
ficers and they should be bonded in 
an amount to be determined to be 
adequate by the State Boa r d of 
Examiners. 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 102 

Public Employee's Retirement 
System - National Guard 

HELD: Service in the Montana 
National Guard prior to July 25, 
1917, is creditable prior service for 
the purpose of retirement credit in 
the Public Employee's Retirement 
System. 
Mr. John F. Sasek 
Secretary 
Public Employees' Retirement 

System 
Sam W. Mitchell Building 
Helena, Montana 
Dear Mr. Sasek: 

You have asked my opinion as to 
the creditability of Montana Na
tional Guard Service prior to July 
25, 1917, as state service for retire
ment credit in the Public Employees' 
Retirement System. 

As I understand the facts, a mem
ber of the system enlisted in the 
Montana National Guard on March 
27, 1917. On July 25, 1917, the Mon
tana National Guard was called into 
service by the United States. If 
service in the Montana National 
Guard, from the time of the mem
ber's enlistment to the time the 
Montana National Guard was called 
into the Federal Service, is state 
service, then that service would be 
creditable, as well as the service by 
the member as a member of the 
armed forces of the United States. 
after the Montana National Guard 
was called into the service of the 
United States. 

I call your attention to my opin
ion of May 23, 1956, in which I held 
that under the Montana statutes and 
the Federal Code provisions appli
cable, the Montana National Guard 
is an agency and a creature of the 
State of Montana. No inquiry need 
be made as to the source of the 
funds from which the inquiring 
member was paid for his service as 
a National Guardsman in the in
terim between his enlistment and the 
federalization of the National Guard 
on July 25, 1917, because under Sec
tion 68-102(f), R.C.M., 1947, it is not 
necessary, in order to be a state 
employee, that the salary be paid 
by warrant of the State Auditor. 
The subsection provides that: 
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" 'State employee' means further 
any employee under direct state 
supervision or functional state 
supervision as certified by the head 
of the state department concerned 
and approved by the board of the 
public employees' retirement sys
tem who is paid either fully or in 
part from the federal funds, but 
is not subject to the federal re
tirement system." 

It does not appear that in 1917 
there was any provision for Fed
eral Retirement for National Guard 
members, although, such a Federal 
Retirement System now exists. That 
provision for Federal Retirement, 
presently in effect, excludes Na
tional Guard members from partici
pation as State employees in the 
Retirement System. 

In my opinion, the service of the 
member in the National Guard from 
March 27, 1917, until July 25, 1917, 
is creditable prior service. 

Yours very truly, 
ARNOLD H. OLSEN, 
Attorney General. 

Opinion No. 103 

Pnblic Employees' Retirement 
System - Teachers' Retirement 

System - Social Security 

HELD: For the purpose of So
cial Security coverage under Chap
ter 270, Laws of 1955, and the agree
;nent between the State of Montana 
and the Secretary of Health, Edu
cation and Welfare, the positions 
of State Superintendent of Public 
Instruction, County Superintendent 
of Schools, the professional staff of 
the State Superintendent of Public 
Instruction, and teachers in custo
dial institutions are positions cov
ered by the Public Employees' Re
tirement System. 

Mr. John F. Sasek 
Secretary 
Public ~mployees' Retirement 

System 
Sam W. Mitchell Building 
Helena, Montana 

Dear Mr. Sasek: 

You have asked me whether, for 
the purposes of the application of 
Chapter 270 of the Session Laws of 
1::1:>0, and the Agreement between the 
State of Montana and the Secretary 
of Health, Education and Welfare 
the positions of County Superin
tendent of Schools, State Superin
tendent of Public Instruction, the 
professional staff of the State Su
perintendent of Public Instruction 
and teachers in custodial institu
tions are positions covered by the 
Public Employees' Retirement Sys
tem. 

This question becomes important 
I understand, because some of th~ 
people filling the positions enumer-

V"d in the first paragraph, do not 
hold membership in the Public Em
ployees' Retirement System, but in
stead, hold membership in the 
Teachers' Retirement System. If 
the positions themselves are not in
clu~ed within the Public Employees' 
Retirement System, there is no ma
chinery set up by which the occu
pants .of the positions may partici
pate m the referendum required 
under the Social Security Act. 

In my opinion, the positions enum
erated above are covered by the 
Public Employees' Retirement Sys
tem. Chapter 68-102, R.C.M., 1947, 
Subsection (f), says: 

"'State employee' means any 
person employed by the state in 
any capacity whatever, and whose 
salary is paid either by warrant 
of the state auditor, and from the 
fees or income of any department 
or agency of the state, excepting 
ap elective ,:md all appointive of
fICers .... 

The members of the professional 
staff of the Superintendent of Pub
lic Instruction and teachers in the 
custodial institutions are persons 
whose salaries are paid by warrant 
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