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with the secretary of said district and 
by serving a copy of such notice of 
appeal by' registered mail upon the 
interested parties who have appeared. 
or their attorneys within sixty (60) 
days after receiving written notice of 
the decision of the said district ... " 

In the instant case a grazing permit 
holder filed a written protest with a 
state district on April 9. 1953. The state 
district advised the permit holder of 
their decision on April 16. 1953. at 
which time they described his allotted 
range within that district. On March 
5. 1954. the same permit holder asked 
for additional lands: his request was 
rlenied, and on April 15, 1954, his an­
nual grazing permit was issued to him 
gi,·ing him the same range allotment 
he had had during the previous year. 
On April 30, 1954, fifteen davs later, 
the permit holder filed written notice 
of appeal with the Montana Grass 
Conservation Commission, presumably 
under the pro,·isions of Section 46-2308. 
supra. 

Section 46-2312. R. C. M .. 1947, lists 
the powers of state districts. Subsection 
4 of that section provides in part that 
the state district powers, " ... shall 
also include the power to allot ran:re 
to members or non-members, and to 
decrease or increase the size of per­
mits if the range carrying capacity 
changes." Tn applying this power, the 
state districts annually issued grazing 
permits for the aDplicable land within 
the appropriate district. Page five of 
the Handbook for the Operation of 
Montana's Cooperative State Grazing 
Districts, published in 1953 by th .. 
Montana Grass Conservation Commis­
sion, provides that, " .... permits are 
evidence of grazing privileges granted 
by the district and are issued each year, 
usually after the permittee has made 
satisfactory arrangement for payment 
of fees." (EmPi1asis supplied.) 

The provisions of Section 46-2308. 
supra, would be defeated in most cases 
if permit holders were only allowed to 
make appeals when permits were origi­
nally issued. Section 46-2312. subsec­
tion 4. supra. anticipates the necessity 
of making- changes in grazing allot­
ments and provides that the state dis­
tricts may increase or decrease the 
permits according to range carrying 
capacity changes. In order to provide 

for such changes the state districts re­
issue all grazing permits each year. 
Permit holders can present information 
which they believe make it necessary 
to change such permits, prior to the 
annual reissuance of grazing permits. 
Under Section 46-2308, supra, an ap­
peal can be filed from an adverse rul­
ing. To hold otherwise would defeat 
the obvious purposes of this provision. 

Tt is, therefore, my opinion that, un­
der the provisions of Section 46-2308, 
R. C. :"If.. 1947, permit holders can ap­
peal from state district rulings on graz­
ing permits within sixty days after the 
permit is first issued, or within sixty 
days after the annual reissuance of such 
permits. 

Opinion No. 99. 

District Health Units - Boards of 
County Comxrussioners-Con­

tracts-Personal Lia-
bility. 

HELD: The district health depart­
ments mav enter into rental contracts 
for office space and the like for periods 
in excess of their budget terms. Such 
leases or contracts may be executed by 
the board member authorized by the 
hoard to so execute. and no personal 
liability attaches to that party in the 
event of premature breach or cancella­
tion occasioned by unit dissolution. 

October 20, 1954. 

Dr. G. D. Carlyle Thompson 
Executive Officer 
State Board of Health 
Helena, Montana 

Dear :"Ifr. Thompson: 

You have requested my opinion on 
the following question: 

"1\1" ay district health departments, 
established under Title 69. Chapter 
R. Revised Codes of Montana, 1947. 
sign contracts such as rental Inases 
that extend bevond their current 
budget period? Tf so. who may sign 
such a contract for the district hoard. 
and does such a person signin~ such 
a contract assume oersonal liabilitv 
in the event the district board of 
health is dissolved through action of 
the participating agencies?" 
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You further advise that it is neces­
sary to rent office space for the dis­
tricts in privately owned buildings, as 
no public owned space is available. 

Sections 69-805 and 69-806. R. C. M., 
194i, give legislative authorization to 
the several boards of county commis­
sioners to pool their resources and 
form district health units. These sec­
tions likewise authorize the delegation 
of powers from the several boards of 
county commissioners to the several 
district health boards and health of­
ficers. 

Section 69-806. supra, states in part: 

"* * * * 
"The district board of health shall 

designate the location and provide the 
office for the district health depart­
ment and furnish it with the neces­
sary equipment. 

"* * * *." 
I t is immediately apparent that it 

is the responsibility of the district 
board to obtain adequate office space 
for the unit. 

The statute is silent as to which 
member of the board should actually 
execute any rental contract or lease on 
behalf of the board. It is fundamental 
Montana law that when a power is 
conferred upon a board but the mode 
in which the authority is to be exer­
cised is not indicated, the board in its 
discretion may select any appropriate 
method or course of procedure. State 
ex reI. Blair v. Kuhr, 86 ?lfr onto 37i. 
283 Pac. iS8; Simpson v. Silver Bow 
County, 8i Mont. 83, 285 Pac. 195; 
State ex reI. Thompson v. Gallatin 
County, 120 Mont. 263. 184 Pac. (2d) 
998. 

As a general rule the board author­
izes its chairman or president to exe­
cute such contracts. The person exe­
cuting the contract assumes no liabil­
ity in the event of breach by a disso­
lution of the unit. The persons con­
tracting with the unit are charged with 
knowledge or notice of the character 
and constitution of the entity with 
which they deal. Stange v. Esval, 6i 
Mont. 301, 215 Pac. 807. The party 
dealing with the unit is presumed to 
contract with the knowledge of possible 
dissolution of the unit and it is doubt-

ful if even the participating agency 
would be obligated in the event of 
premature cancellation. 

In answer to the final portion of 
your question. may the board enter 
into a contract extending beyond the 
current budget period, reference is 
made to Bennett v. Petroleum County, 
8i Mont. 436, 288 Pac. 1018. The per­
tinent language of the case is herein 
set out: 

". . . The statute authorizes the 
board of county commissioners as a 
legally constituted entity. acting for 
the county, among other things, to 
lease real property necessary for use 
of the county, and to provide suitable 
rooms for county purposes when 
there are no necessary county build­
ings. (Sec. 4465, Rev. Codes 1921, as 
amended by Chap. 38, Laws of 1929.) 
In this respect. there is no further 
limitation or restriction placed on the 
board. and no time limit fixed as to 
the term of any lease of such prop­
erty. \,yhile the board of county com­
missioners, in dealing with county 
business, is possessed of only such 
authority as is especially conferred 
upon it by statute or necessarily im­
plied (State ex reI. Blair v. Kuhr, R6 
Mont. 37i, 283 Pac. i58) here the 
authority is expressly conferred to 
lease a building for county purposes 
when no such building is owned by 
the county, and is necessary. The 
statute specifically confers the power 
to so contract upon the board of 
county commissioners. the body ex­
isting at the time, and the mere fact 
that the term of office of a member 
of the body which so con.tracts may 
expire before the contract. does not 
in any manner affect its validity. 
\,y ere the rule of law otherwise. the 
business of counties would be very 
greatly hampered and at times sus­
pended, with resulting damage. The 
board of county commissioners func­
tions for the municipal corporation in 
its authorized powel's as a continuous 
bodY, and while the personnel of its 
membership changes, the corporation 
continues unchanged. The county has 
power to contract, and its contracts 
are the contracts of its board of 
county commissioners, not of the 111-

rlividllal members thereof ... " 
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From the aboye it is clear that the 
district health board, having been by 
statute delegated the powers of the 
several boards of county commission­
ers with respect to health districts, 
can enter into contracts for the rental 
of office space and the like for periods 
extending at least beyond the terms of 
office of the members of the various 
boards. This period is obviously ex­
tended beyond the budget term. 

r t is, therefore, my opinion that the 
district health departments may enter 
into rental contracts for office space 
and the like for periods in excess of 
their budget terms; that such leases 
or contracts may be executed by the 
board member authorized by the board 
to so execute, and that no personal 
liability attaches to that party in the 
event of premature breach or cancel­
lation occasioned by unit dissolution. 

Opinion No. 100. 

State Soil Conservation Districts Law 
-Federal Laws-Statutes-Soil 

Conservation Districts. 

HELD: The State Soil Conserva­
tion Districts Law (Chapter 72. Laws 
of 1939) authorizes State Soil Conser­
vation Districts to perform the tasks 
'required of "state or local" organiza­
tions" under the recently enacted Fed­
eral law 'entitled, "Watershed Protec­
tion and Flood Prevention Act." 

November 13,1954. 

l\lr. John G. Buttclman, Chairman 
State Soil Conservation Committee 
Box 855 
Bozeman, Montana 

Dear :'Ilr. Buttelman: 

You have requested my opinion with 
reference to the following facts: 

On August 4, 1954, the President 
of the United States approved Public 
Law 566, 68 Statutes 666, cal\ed the 
"V\' atershed Protection and Flood 
Prevention Act." Section 4 of this 
new Federal Law provides that: 

a. when a qualified state agency 
has obtained the necessa,ry land, ease­
ments, or rights of way without cost 
to the Federal Government; 

b. has assumed the proportionate 
share of the cost of instal\ing works 
of improvement as determined by the 
Secretary of Agriculture to be equit­
able in consideration of the benefits 
to be derived; 

c. has made arrangements satis­
factory to the Secretary of Agricul­
ture for defraying costs of operating 
and maintaining said improvements; 

d. has acquired, or provided assur­
ance that landowners have acquired 
such water rights, pursuant to State 
law, as may be needed in the in­
stallation and operation of the work 
of improvement; 

e. and has obtained agreements to 
carry out recommended soil conser­
vation measures, and proper farm 
plans, from owners of not less than 
fifty (SO) per centum of the lands 
situated in the drainage area above 
such work of improvement; the Fed­
eral government wil\ then conduct 
necessary investigations, surveys, and 
studies to determine the physical and 
economic soundness of the proposed 
work of improyement, including a 
determination as to whether benefits 
will exceed. the costs. If the determi­
nation made by the Federal govern­
ment is favorable, financial and other 
assistance wil\ be given to the state 
organization by the Federal govern­
ment. 

1 n your opinion request you ask if 
any existing state organization has the 
authority to perform the functions list­
ed in "a" through "e" of the above 
statement of facts, and more partic­
ularly whether the State Soil Conserva­
tion districts have such power. 

Section 1 of the new Federal law 
states in part that: 

" ... it is the sense of Congress 
that the Federal Government should 
cooperate with States and their politi­
cal sub-divisions, soil or water con­
servation districts, flood prevention 
or control districts, and other local 
public agencies for the purpose of 
preventing such damages and of furth­
er!n.g t.he conservation, development, 
utIlizatIOn, and disposal of water and 
thereby of preserving and protecting 
the Nation's land and water re­
sources." 
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