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.• ~ or do such statutes unconstitu
tionally interfere with the inherent 
right of a municipal corporation to 
select its own officers." 

Tenure is not given to employees by 
Chapter 251, Laws of 1953, and, as a: 
consequence, the system established 
under the statute ·is not a true civil 
service act. I t is less restrictive on 
the appointing power, and the authori
ties herein cited, coupled with the 
broad powers of the legislature, recog
nized by the Supreme Court. to regu
late the administration of the univer
sity system, justify the conclusion that 
Chapter 251, Laws of 1953, covers the 
employees of the institution. 

It is, therefore, my opinion that all 
employees of the university system. ex
cept those excluded by Sub-section 7, 
Section 3, Chapter 251, Laws of 1953, 
are included in the classified service 
administered by the department of 
state personnel. 

Opinion No. 77. 

Elections-Direct Primary-Nomina
tion by Petition. 

HELD: The names of persons wish
ing to file as independent candidates 
for public office, without party afiilia
tion, are not to be placed upon the 
hallot at the primary nominating elec
tion. 

Mr. Robert T. Pantzer 
County Attorney 
Park County 
Livingston, Montana 

Dear Mr. Pantzer: 

May 21, 1954. 

You have requested my opinion upon 
the following question: 

"Are the names of persons wishing 
to file as independent candidates for 
public office, without party' affiliation, 
to be placed upon the primar.y election 
ballot and, if so, in what manner are 
the names to appear?" . 

You ha\'e informed me .that s~~eral 
persons in your county ha\'e filed nom
inating petitions in accordance with 

the provIsions of Section 23-910, R. C. 
:\1 .. 1947, and have listed themselves 
as "Independents" thereon. . 

The purpose of securing nominations 
is to have names properly certified 
and placed upon the ballot at the gen
eral election. A nominee may be the 
representative of a party or a group, 
or may be merely a person who files 
independently without formal recogni
tion or endorsement by any group. 

The Direct Primary Law is not the 
exclusive method of making nomina
tions of candidates for public office. 
Political parties which have not cast 
three per cent of the vote in the pre
ceding congressional election, and new 
political parties, are permitted to make 
nominations in the manner provided 
by Section 23-801, R. C. M., 1947 (sec 
Section 23-909, supra); and candidates 
may be nominated by certificate of 
nomination signed by the requisite 
number of electors as prescribed by 
Section 23-804, R. C. M., 1947. 

The Direct Primary Law, Chapter 
9. Title 23, Sections 23-901 through 
23-936, R. C. ~r., 1947, was enacted 
" ... for the purpose of choosing can
didates by the political parties ... " 
(Section 23-902, R.. C. M., 1947). Its 
provisions are mandatory and are the 
exclusive method of nominating can
didates of all political parties which 
have cast more than three per cent of 
the total vote cast for representative 
in Congress at the preceding general 
election. Section 23-909, R. C. M., 1947, 
provides in part: 

"Every political party which has 
cast three per centum (3%) or more 
of the total vote cast for Representa
tive in Congress at the next preceding 
general election in the county, dis
trict or state for which nominations 
are proposed to be made, shall nomi
nate its candidates for public office 
in 'such county, district or state. under 
the provisions of this law, and not in 
any other manner: ... " 

The Supreme Court of the State of 
Montana has held that the Direct Pri
mary Law is the exclusive method of 
nominating candidates by political par
ties which have cast more than three 
per cent of the total vote at the pre
ceding congressional election. Tn the 
case of LaBorde v. McGrath. 116 :\font. 
2R3 149 Pac. (2d) 913. the court said: 
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" .. whenever the prOVISIOns of 
the Primary Nominating Election 
Laws (Secs. 23-901 through 23-936) 
apply then the convention or primary 
meeting methods of making nomina
tions provided for in Section 612 (Sec. 
23-801) are expressly ruled out and 
prohibited . . ." 

The Supreme Court of this state 
has also held that in cases where the 
Direct Primary Law is not applicable, 
the methods of making nominations 
provided by other sections of the 
Montana. statutes are available. r n the 
case of State ex reI. vVheeler v. Stew
art, 71 Mont. 358, 230 Pac. 366, the 
court said: 

"It is next contended that Section 
615, Revised Codes of 1921 (Sec. 23-
804, R. C. M., 1947), does not permit 
the nomination of independent candi
dates for presidential electors. The 
section provides: 'Candidates for pub
lic office may be nominated other
wise than by convention or primary 
meeting in the manner following': 
and then follow the procedural re
quirements for a certificate of nomi
nation by petition. This section was 
first enacted in 1889 (Laws 1889. p. 
136, Sec. 5), and has been reenacted 
twice since in identical form. r n 
State ex reI. Woody v. Rotwitt. 18 
Mont. 502, 46 Pac. 370, this court 
treated this 'section of the Code as 
contemplating simply the candidacy 
of one not a nominee of a party
an independent or electors' candi
date.' That .it is applicable to the 
nomination of independent candidates 
for public office is not debatable." 

The only basis for belief that the 
Direct Primary Law intended the par
ticipation .of independent candidates is 
contained in the last sentence of Sec
tion 23-919, (3), R. c. M., 1947, where 
it is said: 

". . . and provided further that 
nothing in this Act shall preclude any 
elector from having his name printed 
upon the ballot as an independent 
candidate." 

This portion of Section 23-919, supra, 
was added to the law by Chapter 67, 
Laws of 1929. It is part of a section 

of the Act which concerns the place
ment of names upon the general elec
tion ballot under their proper party 
designations, and directly follows a 
provision that no candidate who has 
failed to secure the nomination of the 
party upon whose ticket he has first 
filed may have his named placed upon 
the ballot under any party designation. 
''''hen the section is read in its entirety, 
it plainly refers to the general election 
ballot and does not have any reference 
to placing names of independent candi
dates on primary election ballots. 

Section 23-804, supra, is the section 
applicable to the nomination of inde
pendent candidates under the holding 
of State ex reI. Wheeler v. Stewart, 
supra. That section provides: 

"Certificates of Nomination Other
wise Made. Candidates for public of
fice may be nominated otherwise 
than by convention or primary meet
ing in the manner following: 

"A certificate of nomination, con
taining the name of a candidate for 
the office to be filled. with such in
formation as is required to be given 
in certificates provided for in Section 
23-802, must be signed by electors re
siding within the state and district. 
or political division in and for which 
the officer or officers are to be elect
ed, in the following required num
bers: 

"The number of signatures must 
not be less in number than five per 
cent of the number of votes cast for 
the successful candidate for the same 
office at the next preceding election, 
whether the said candidate be state, 
county. township, municipal, or any 
other political division or subdivision 
of state or county; but the signatures 
need not all be appended to one 
paper. Each elector signing a certifi
cate shall add to his signature his 
place of residence, his business, and 
his business address. Any such cer
tificate may be filed as provided for 
in the next preceding section of this 
chapter, in the manner and with the 
same effect as a certificate of nomi
nation made by a party convention or 
primary meeting." 
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1..: nder the pro\'isions of this section. 
any person who complies with its I e
quirem("nts is nominated, and there
fore is qualified to have his name 
placed on the general election ballot. 
There is no necessity for his partici
pation in the primary nominatin({ elec
tion, which is conducted only for the 
selection of candidates by political plr
ties which have received 3% of the 
vote in the preceding congressional 
ekction. 

It is, therefore, my opinion that the 
names oi persons wishing to file as in
dependent candidates for public office. 
without party affiliation. are not to be 
placed upon the ballot at the primary 
nominating election. 

Opinion No. 78. 

Elections-Ballots, Form of. 

HELD: A candidate for office is not 
entitled to have the measure or prin
ciples he advocates printed after his 
name on the primary election ballot. 

:\ r r. Robert F. Con well 
County Attorney 
Carbon County 
Red Lodge, Montana 

Dear Mr. Conwell: 

May 22, 195-1. 

You have requested m)" opinion upon 
the following questioll: 

"Is a candidate for office at a pri
mary election entitled to have th" 
mea,ure or principles he advocates 
printed after his name on the nomi
nating ballot?" 

Prior to 1953, provIsion was made 
for the placing of a statement of prin
ciples on the ballot with the candidate's 
name. Section 23-911, R. C. 1r., 1947, 
prior to 1953 provided in part: 

"Form Of Petition for Nomination. 
The petition for nomination required 
by the preceding section shall he sub
stantially in the following form: 

,,* * * * * 
"If T am nominated and elect('d 

,,·ill. during my term of office (here 
the candidate, in not exceeding one 

hundred words, may state any meas
ure or principles he especially advo
cates, and the form in which he w:shes 
it printed after his name on the nomi
nating ballot, in not exceeding twelve 
words ." (Emphasis supplied.) 

Section 23-913 R. C. 1\1., 19+7, prior 
10 its amendment in 1953, pro\'ided: 

"Register Of Candida tes. The sec
retary of state, county clerk and city 
clerk shall keel) a book entitled "Reg
ister of Candidates for Nomination 
at the Primary Nominating Election," 
and shall enter thereon on different 
pages of the book for different politi
cal parties subject to the provisions 
of this law, the title of the ofiice 
sought and the name and residence of 
each candidate for nomination at the 
primary election; the name of his 
political party; the date of receiving 
the petition for nomination signed by 
the candidate; the words he wishes 
printed after his name on the nomi
nating ballot, if any; and such other 
information as may aid him in arrang
ing his official ballot for said primary 
nominating election. Immediatelv 
after the canvass of votes cast at ~ 
primary nominating election is com
pleted, the county clerk, secretary of 
state or city clerk, as the case may 
be, shatI enter in his book marked 
"Register of Nominations," the date 
of such entry, the name of each can
didate nominated, the office for which 
he is nominated, and the name of the 
party making the nomination." (Em
phasis supplied.) 

Chapter 6. Laws of 1953, amended 
Sections 23-911 and 23-913, supra, and 
removed all reference to the printing 
of a statement by the candidate of the 
measures or principles he advocates on 
the ballot. Section 23-911, supra, was 
amended to read as fol1o\\'s: 

"Form Of Petition For Nomination. 
The petition for nomination required 
by the preceding section shal\ be sub
stantially in the following form: 

"* • * * • 
"T f I am nominated and elected I 

\\'ill, during my term of office (here 
the candidate, in not exceeding one 
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