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which shall be equal to one-half (112) 
of the sum last received as a monthly 
·compensation by such injured or dis
abled member for services rendered 
the fire department of the city or 
town wherein such association has 
been formed. Provided, such associa
tion may at any tilile, by a two-thirds 
(%) vote of the members thereof, in
crease or decrease the said 'disability 
pension' whenever the financial con
dition of the association's 'disability 
and pension fund' shall warrant such 
action; provided, further, that no 
member of said association shaJl be 
entitled to receive said 'disability pen
sion' so long as he may be receiving
an allowance or aware\ under the 
:'vf ontana \Vorkmen's Compensation 
Act; provided, further, that no in
crease shall be effected as ",ill in
crease the said 'disability pension' to 
an amount in excess of a sum equ~ I 
to one-half (0) of the monthl}; sal· 
lary last received bv the 111('111 ber: 
provided, further, that no decrease 
shall be effected unless the balance in 
the 'disability and pension fund' is 
less than one-half (0) of one (I) PCI' 

cent of the taxable valuation of aJl 
taxable property wi'hin the limits of 
the city, town, or municipality. In 
case of volunteer firemen such dis
ability pension shall in no event ex
ceed the sum of seventy-five ($75,00) 
dollars per month," (Emphasis sup
plied.) 

It is well estahlished that pension 
statutes should be liberallv construed 
in favor of the intended ·beneficiary. 
Klench v. Board of Pension Fund Com
missioners, 79 Cal. App. 171, 249 Pac. 
46; Hurley v, Sykes, et aI., 69 Cal. App. 
310, 231 Pac. 748; State v. Riley (Del.) 
62 A. (2d) 236. The duties of a fire
man are to follow the instructions of 
his superior officers in the performance 
of some of the actual physical work 
in the fighting of fires and in the ·work 
incident to that occupation. ?If ason v. 
City of Los Angeles (1933, ...... Cal. ...... , 
20 Pac, (2d) 84,) A fireman answering 
a call in a neighboring city at the order 
of his superior has been considered as 
acting in "line of duty." Young v. 
Town of Kortright (1935) (N, Y.) 278 
N. y, S. 180. 

The only restriction in the pension 
statutes is that the injured or disabled 
fireman must have suffered his dis
ability in line of duty, Insofar as an 
individual fireman is concerned, his 
duties are to foIlow the instructions of 
his superiors in carrying out the "work 
of his employment." Meager v. Bishop, 
:;6 Ind. App. 455, 103 N, E. 492 .. In 
other words, whenever a fireman is 
engaged in the work that fire depart
ments are generally called upon to do, 
he is acting in line of duty. 

It is not incumbent on the fireman 
prior to answering a call to make an 
independent determination of facts ul
terior to his principal job purposes, 
i.e., the fighting of fires, As was statld 
in the case of State v, Riley, supra: 

"Members of a police or fire de
partment are often required to per
form du;ies which place them in great 
danger and every encouragement 
should be gil'en them to faithfully 
discharge the duties which are as
signed to them." 

[t is, therefore, my opinion that a 
paid city fireman member of a Fire 
Department Relief Association is en
titled to paymcnt from the association 
for sickness or inj urics incurred in line 
of duty while answering a rural fire 
call. 

Opinion No. 72. 

Special Examination by State Exam
iner - Payment For - County 

Commissioners - Ceme-
tery Districts. 

HELD: That when a board of coun
ty commissioners requests a special 
examination of the fiscal affairs of a 
cemetery district, the county is liable 
for the expenses of examination as pre
scribed by Section 5-910, R. C. M., 
1947. 

~1r. John P. J\Ioore 
County Attorney 
Glacier County 
Cut Bank, Montana 

Dear Mr. Moore: 

April 29, 1954. 
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You have requested my opinIon as 
to the liability ·of your county for serv
ices of the state examiner for a spe
cial examination of the affairs of a 
cemetery district· in Glacier county. 
You advise me that the board of COUII

ty commissioners requested the exami
nation. 

Authority for special examinations 
by the state examiner is found in 
Section 5-910, R. C. M., 1947, as amend
ed by Chapter 58, Laws of 1953, which 
reads in part as follows: 

"Special examinations mav be made 
of any county ... board or commis
sion . . . however created. and for 
whatever purpose. having the contl'ol, 
management, collection or dishurse
ment of any public money of any 
character or description when in 
the judgment of the state exam
iner it shall be deemed neces
sary and such special examina
tions shall be charged for at the rate 
of thirty dollars ($30.00) a day for 
each person engaged in the examina
tion plus the necessary transportation 
expenses and per diem at the rate cur
rently in effect for all state and 
county employees ... " 

There can be no doubt that public 
money is expended for the operation 
of a cemetery district as Section 9-209. 
R. C. M., 1947, as amended by Chapter 
93, Laws of 1951, authorizes a maxi
mum levy of two mills for the opera
tion of the district. This code section 
also states: 

"The board of cemeterv trustees 
shall annually present a budget to 
the hoard of countv commissioners at 
the regular meetfngs as prescrihed 
by law." .. " 

As the budget for a cemetery dis
trict is examined and considered by 
the board of county commissioners in 
conjunction with the regular county 
budget, the county commissioners have 
a duty, if only in a supervisory ca
pacity, in regard to the fiscal affairs 
of cemetery districts. In the discharge 
of this duty the board of county com
missioners requested the special exami
nation for which the claim was sub
mitted by the state examiner, and by 
50 requesting the examination incurred 
an obligation for the sen·ices. 

I t is, therefore, my opInIon that 
when a board of county commissioners 
requests a special examination of the 
fiscal affairs of a cemetery district the 
county is liable for the expenses of 
examination as prescribed by Section 
5-910, R. C. 1\1., 1947. 

Opinion No. 73. 

Truant Officers - Vacations - Vaca
tions With Pay-Appointment of 

Truant Officers - County 
Superintendent of 

Schools. 

HELD: 1. A truant officer appointed 
by a school board of trustees is not 
entitled as a matter of right to a vaca
tion with pay in the absence of one 
year's continuous service. 

2. A school board of trustees has 
the power to grant a vacation with pay 
to a truant officer who has not been 
in continuous employment of the school 
district for one year. 

;\1r. C. W. Jones 
County Attorney 
Big Horn County 
Hardin, Montana 

Dear NIr. Jones: 

May I, 1954. 

You have requested my oplmon as 
to whether a truant officer employed 
by a school district for nine months 
of the year is entitled to a vacation in 
accordance with the provisions of 
Chapter 131, Laws of 1949, as amended 
by Chapter 152. Laws of 1951. (Sec
tions 59-1001 through 59-1007, R. C. 
:-1., 1947, as amended.) 

Section 59-1001. R. C. ~r., 1947, as 
amended by Chapter 152, Laws of 
1951, rcads as follows: 

"Each employee of the state, or any 
county or city thereof. who shall have 
been in continuous employment and 
service of the state, county or city 
thereof, for a period of one (1) year 
fro III the date of employment is en
titled to and shall be granted annual 
\'acation leave with full pay at the 
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