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his term of office subsequent to the 
date on which House Bill 370 became 
law, was entitled to the increase. 

That a general appropriation bill, 
not in violation of a constitutional 
amendment, may supersede and sus
pend a salary statute for the appropria
tion period is clear. State ex reI. 
Henneford v. Yelle, 12 Wash. (2d) 434, 
121 Pac. (2d) 948; Belknap v. U. S .. 
150 U. S. 588, 14 S. Ct. 183, 37,L. Ed. 
1191; U. S. v. Langston, 118 U. S. 389, 
6 Sup. Ct. 1185, 30 L. Ed.: 164. Where 
the legislative intent is clearly mani
fest and is not in violation of any con
stitutional inhibition, the "appropria
tion statute is considered to be in 
conflict with a previous statute fixing 
such salary and to operate so as to 
slIspend the previous general statute 
during the currency of the appropria
tion statute." Brooks v. Jones, 80 S. 
C. 443, 61 S. E. 946. See also Brimball 
\t. Beattie (S. C.) 17i S. E. 668; Plow
den v. Beattie (S. C.) 193 S. E. 651, 
and State v. Clausen (Wash.) 138 Pac. 
656, wherein the court stated: 

"Appropriation bills, although tem
porary in duration are nevertheless 
general laws. They are most care
fully prepared and maturely consid
ered. If they do not offend against 
the Constitution and are found to be 
in irreconcilable conflict with a per
manent Act, the latter will be held 
to be suspended or repealed during 
the time the appropriation bill is en
forced (citing cases)." 

House Bill 370, Laws of 1953, inso
far as it affects the chairman of the 
'-Tail Insurance Board is not in conflict 
with the :\[ontana Constitution. On 
the basis of the law and facts herein 
stated, it is 111Y opinion that: 

1. The present chairman of the 1-1 ail 
I nsurance Board is entitled to receive 
a salary increase as provided in House 
Bill 370, Laws of 1953, said increase 
not being in contravention to the ;\Ion
tana Constitution. 

2. An increase in salary may he ef
fected by a general appropriation bill, 
in conflict with a salary statute, said 
salary statute being' deemed suspended 
and inoperative during the period the 
appropriation hill is operative. 

Opinion No. 71. 

Fireman-Fire Department Relief A .. 
sociation - Benefits - Duty of 

Firemen-In Line of Duty. 

HELD: A paid city fireman mem
ber of a Fire Department Relief Asso
ciation is entitled to payment from the 
associa tion for sickness or inj uries in
curred in line of duty while answering 
a rural fire call. 

"In line of duty" means doing the 
work of his employment in following 
the orders of his superior officers. 

April 28, 1954. 

1\fr. John J. Holmes 
State Auditor & Ex Officio 

Commissioner of Insurance 
Capitol Building 
Helena, Montana 

Dear Mr. Holmes: 

You have submitted to this office a 
file of correspondence b,etween your 
office and the Fire Department Relief 
Association of Livingston, Montana, 
requesting that an official opinion be 
issued on the subject matter contained 
therein. The basic question involved 
may be stated thus: 

"Maya paid city fireman injured 
while answering a rural fire call, draw 
disability payments from the Fire De
partment Relief Association?" 

The purpose of the statutes providing 
ior fire department relief associations 
is to benefit the fireman and his de
pendents. A fireman member to be 
eligible for sickness or injury benefits 
must have incurred his sickness in line 
of duty. Section 11-1926, R. C. 11.1 .. 
1947, reads as follows: 

"Disability Pension. Each and 
every fire department relief associa
tion. organized and existing under 
the laws of this state, shaH pay a 'dis
ability pension,' out of any moneys 
in the association's 'disability and 
pension fund,' to each and every 
member of said association who has 
become injured or disabled by reason 
of sickness or injury contracted or 
received in line of duty, in an amount 

cu1046
Text Box



122 OPl:\IONS OF THE :\TTOR:\F.Y GE:\ERAL 

which shall be equal to one-half (112) 
of the sum last received as a monthly 
·compensation by such injured or dis
abled member for services rendered 
the fire department of the city or 
town wherein such association has 
been formed. Provided, such associa
tion may at any tilile, by a two-thirds 
(%) vote of the members thereof, in
crease or decrease the said 'disability 
pension' whenever the financial con
dition of the association's 'disability 
and pension fund' shall warrant such 
action; provided, further, that no 
member of said association shaJl be 
entitled to receive said 'disability pen
sion' so long as he may be receiving
an allowance or aware\ under the 
:'vf ontana \Vorkmen's Compensation 
Act; provided, further, that no in
crease shall be effected as ",ill in
crease the said 'disability pension' to 
an amount in excess of a sum equ~ I 
to one-half (0) of the monthl}; sal· 
lary last received bv the 111('111 ber: 
provided, further, that no decrease 
shall be effected unless the balance in 
the 'disability and pension fund' is 
less than one-half (0) of one (I) PCI' 

cent of the taxable valuation of aJl 
taxable property wi'hin the limits of 
the city, town, or municipality. In 
case of volunteer firemen such dis
ability pension shall in no event ex
ceed the sum of seventy-five ($75,00) 
dollars per month," (Emphasis sup
plied.) 

It is well estahlished that pension 
statutes should be liberallv construed 
in favor of the intended ·beneficiary. 
Klench v. Board of Pension Fund Com
missioners, 79 Cal. App. 171, 249 Pac. 
46; Hurley v, Sykes, et aI., 69 Cal. App. 
310, 231 Pac. 748; State v. Riley (Del.) 
62 A. (2d) 236. The duties of a fire
man are to follow the instructions of 
his superior officers in the performance 
of some of the actual physical work 
in the fighting of fires and in the ·work 
incident to that occupation. ?If ason v. 
City of Los Angeles (1933, ...... Cal. ...... , 
20 Pac, (2d) 84,) A fireman answering 
a call in a neighboring city at the order 
of his superior has been considered as 
acting in "line of duty." Young v. 
Town of Kortright (1935) (N, Y.) 278 
N. y, S. 180. 

The only restriction in the pension 
statutes is that the injured or disabled 
fireman must have suffered his dis
ability in line of duty, Insofar as an 
individual fireman is concerned, his 
duties are to foIlow the instructions of 
his superiors in carrying out the "work 
of his employment." Meager v. Bishop, 
:;6 Ind. App. 455, 103 N, E. 492 .. In 
other words, whenever a fireman is 
engaged in the work that fire depart
ments are generally called upon to do, 
he is acting in line of duty. 

It is not incumbent on the fireman 
prior to answering a call to make an 
independent determination of facts ul
terior to his principal job purposes, 
i.e., the fighting of fires, As was statld 
in the case of State v, Riley, supra: 

"Members of a police or fire de
partment are often required to per
form du;ies which place them in great 
danger and every encouragement 
should be gil'en them to faithfully 
discharge the duties which are as
signed to them." 

[t is, therefore, my opinion that a 
paid city fireman member of a Fire 
Department Relief Association is en
titled to paymcnt from the association 
for sickness or inj urics incurred in line 
of duty while answering a rural fire 
call. 

Opinion No. 72. 

Special Examination by State Exam
iner - Payment For - County 

Commissioners - Ceme-
tery Districts. 

HELD: That when a board of coun
ty commissioners requests a special 
examination of the fiscal affairs of a 
cemetery district, the county is liable 
for the expenses of examination as pre
scribed by Section 5-910, R. C. M., 
1947. 

~1r. John P. J\Ioore 
County Attorney 
Glacier County 
Cut Bank, Montana 

Dear Mr. Moore: 

April 29, 1954. 
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