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. . But the election should be 
held valid unless it appears that a 
sufficient number of legal voters to 
have changed the result were pre­
vented from casting their bal10ts ... " 

No showing was made nor was the 
claim made that any elector was de­
prived of a chance to vote. 

It is. therefore. my opinion that it 
is' the duty· of the county superintend­
ent to make every reasonable effort to 
ascertain the number of qualified elec­
tors in a school district in computing 
the requisite per cent of signers on a 
petition for annexation of a school dis­
trict. 

It is also my opinion that under the 
facts submitted the petition requesting 
annexation of a school district had the 
requisite signatures and an election 
should have been cal1ed and the ques­
tion submitted to the qualified electors. 

Opinion No. 70. 
State Board of Hail Insurance Chair­

man-Salary of-Appropriation 
Bills - House Bill 370. 

Laws of 1953. 

HELD: 1. The present chairman of 
the Hail Insurance Board is entitled 
to receive a salar\' increase as pro­
vided in House Biil 370. said increase 
not being in contravention to the Mon­
tana Constitution. 

2. An increase in salary may be ef­
fected by a general appropriation bill, 
in conflict with a salary statute, said 
salary statute being deemed suspended 
and inoperative during the period the 
appropriation bi11 is operative. 

"fl-. \Y. L. Fit7simmons 
Executive Clerk 

April 26. 1954. 

State Board of Examiners 
Capitol Building 
Helena. Montana 

Attention: !lfr. G. T.. Bryant 

Dear ]\[ r. Fitzsimmons: 

Your office has requested my opin­
ion as to the proper salary to he paid 
the Chairman of the Montana' State 

Board of Hail Insurance in view oi 
House Bil1 370. Laws of 1953. a geu­
eral appropriation bin increasing his 
salary. 

Section 82-1519. R. C. !II.. 1947. as 
amended by Section 1 Chapter 53. 
Laws of 1951, fixes the salary of the 
chairman at $300.00 per month. A line 
item in House Bill 370, Laws of 1953. 
provides as follows.: 

"From the hail insurance adminis­
trative fuud: 
"For salaries of chairman. four 
.thousand eight hundred d{JI-
lars ........................................ $4.800.00·· 

Section 31. Article V of the !llontana 
Constitution provides in part: 

"Except as otherwise provided in 
this Constitution. no law shaH extend 
the term of any public officer, or in­
crease or diminish his salary or emol­
ument after his election or appoint­
ment ... " (Emphasis supplied.) 

The present chairman of the Hail. 
Insurance Board was reappointed by 
the Governor to that position by letter 
dated March 13, 1953. At the time this 
letter was written, the chairman's then 
existing term of office did not expire 
until April 18. 1956. The chairman 
took his oath of office on April 1. 1953. 
assuming the duties of his office on 
April 19. 1953, following the expiration 
of his previous term on April 18, 1953. 
House Bill 370. supra. was approved 
on March 18, 1953. On this date the 
chairman was not acting in his capacity 
2.S chairman of the Hail Insurance 
Board. by virtue of the Governor's 
le.tter of appointment, but rather in his 
then capacity of board chairman, under 
his prior appointment. 

The purpose behind the constitution­
al prohibition (Sec. 31, Art. V, supra) 
is to remove from the legislature any 
temptation to control either the exec­
utive or judicial branches of state 
government by either promises of in­
creases or threats of decrease to public 
officials. State ex reL Jackson v. Por­
ter. 57 l\f ont, 343, 188 Pac. 375. 

House Bill 370. supra. became law 
on March 18. 1953 (Sections 43-502 
through 43-505. R. C. M., 1947). It 
follows then that the chairman of the 
Board of Hail Insurance. commencing 
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his term of office subsequent to the 
date on which House Bill 370 became 
law, was entitled to the increase. 

That a general appropriation bill, 
not in violation of a constitutional 
amendment, may supersede and sus­
pend a salary statute for the appropria­
tion period is clear. State ex reI. 
Henneford v. Yelle, 12 Wash. (2d) 434, 
121 Pac. (2d) 948; Belknap v. U. S .. 
150 U. S. 588, 14 S. Ct. 183, 37,L. Ed. 
1191; U. S. v. Langston, 118 U. S. 389, 
6 Sup. Ct. 1185, 30 L. Ed.: 164. Where 
the legislative intent is clearly mani­
fest and is not in violation of any con­
stitutional inhibition, the "appropria­
tion statute is considered to be in 
conflict with a previous statute fixing 
such salary and to operate so as to 
slIspend the previous general statute 
during the currency of the appropria­
tion statute." Brooks v. Jones, 80 S. 
C. 443, 61 S. E. 946. See also Brimball 
\t. Beattie (S. C.) 17i S. E. 668; Plow­
den v. Beattie (S. C.) 193 S. E. 651, 
and State v. Clausen (Wash.) 138 Pac. 
656, wherein the court stated: 

"Appropriation bills, although tem­
porary in duration are nevertheless 
general laws. They are most care­
fully prepared and maturely consid­
ered. If they do not offend against 
the Constitution and are found to be 
in irreconcilable conflict with a per­
manent Act, the latter will be held 
to be suspended or repealed during 
the time the appropriation bill is en­
forced (citing cases)." 

House Bill 370, Laws of 1953, inso­
far as it affects the chairman of the 
'-Tail Insurance Board is not in conflict 
with the :\[ontana Constitution. On 
the basis of the law and facts herein 
stated, it is 111Y opinion that: 

1. The present chairman of the 1-1 ail 
I nsurance Board is entitled to receive 
a salary increase as provided in House 
Bill 370, Laws of 1953, said increase 
not being in contravention to the ;\Ion­
tana Constitution. 

2. An increase in salary may he ef­
fected by a general appropriation bill, 
in conflict with a salary statute, said 
salary statute being' deemed suspended 
and inoperative during the period the 
appropriation hill is operative. 

Opinion No. 71. 

Fireman-Fire Department Relief A .. 
sociation - Benefits - Duty of 

Firemen-In Line of Duty. 

HELD: A paid city fireman mem­
ber of a Fire Department Relief Asso­
ciation is entitled to payment from the 
associa tion for sickness or inj uries in­
curred in line of duty while answering 
a rural fire call. 

"In line of duty" means doing the 
work of his employment in following 
the orders of his superior officers. 

April 28, 1954. 

1\fr. John J. Holmes 
State Auditor & Ex Officio 

Commissioner of Insurance 
Capitol Building 
Helena, Montana 

Dear Mr. Holmes: 

You have submitted to this office a 
file of correspondence b,etween your 
office and the Fire Department Relief 
Association of Livingston, Montana, 
requesting that an official opinion be 
issued on the subject matter contained 
therein. The basic question involved 
may be stated thus: 

"Maya paid city fireman injured 
while answering a rural fire call, draw 
disability payments from the Fire De­
partment Relief Association?" 

The purpose of the statutes providing 
ior fire department relief associations 
is to benefit the fireman and his de­
pendents. A fireman member to be 
eligible for sickness or injury benefits 
must have incurred his sickness in line 
of duty. Section 11-1926, R. C. 11.1 .. 
1947, reads as follows: 

"Disability Pension. Each and 
every fire department relief associa­
tion. organized and existing under 
the laws of this state, shaH pay a 'dis­
ability pension,' out of any moneys 
in the association's 'disability and 
pension fund,' to each and every 
member of said association who has 
become injured or disabled by reason 
of sickness or injury contracted or 
received in line of duty, in an amount 
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