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I t is therefore my opinion that orders 
of adoption are not to be recorded in 
an order book by the clerk of the dis
trict court. However, in accordance 
with Sections 16-3001 (3) and 93-8707, 
R. C. M., 1947, all matters pertaining 
to adoption proceedings shall be nott'd 
in the registry of actions with brief 
notes. 

Opinion No.7. 

Public School Interest and Income 
Fund-Public School Permanent 

Fund-State Farm Loan 
Sinking Fund. 

HELD: Ninety-five per cent of 
moneys in the state farm loan sinking 
iund shall be transferred to the public 
school interest and income fund and 
five per cent shall be transferred to 
the permanent school fund at the time 
and in the manner provided in Chapter 
191. Laws of 1949, and Section 5. Ar
ticle XI of the ~J ontana Constitution. 

February 20, 1953. 

~fr. W. P. Pilgeram 
Commissioner of State Lands & 

Investments 
Capitol Building 
Helena, Montana 

Dear Mr. Pilgeram: 

You have requested my opinion con
cerning the distribution of the funds 
in' the state farm loan sinking fund. 

The state farm loan sinking fund is 
the result of the earnings and the 
liquidation of the lands which were ac
quired by the State as a result of fore
closure of mortgages on farm land. 
The mort!!aq-es were author:zed by 
Chapter 124. Laws of 1917. and the rate 
of interest on funds in \'ested in the 
farm loans was fixed at six per cent 
by Section 5 of the Act. The loans 
were made from tl1e permanent school 
fund and the loans resulted in a loss 
to the fund. Section 3 of Article XI 
of the Montana Constitution safeguards 
the school fund by making it the duty 
of the State to guarantee the fund 
against loss and/or diversion. The 
legislature in recognition of this con
stitutional obligation enacted Chapter 

127. Laws of 1935, now Sections 75-
3728-75-3733, R. C. ~I., 1947, which 
provided for the payment of loss 
of principal to the school fund of 
$4,250,625.95 and interest on this 
amount at the rate of two per cent 
payable to the interest and income 
fund. Chapter 191, Laws of 1949, 
amended Sections 75-3729 and 75-3733, 
R. C. 1\1., 1947. by increasing the re
imb!.1rsement of interest to the total 
amount of interest contracted to be 
paid on the farm mortgage loans. 

The question to be answered is to 
which fund shall the payments be 
credited; shall the payments be made 
to the permanent school fund or the 
public school interest and income fund? 

There are inconsistencies in the two 
statutes as to which funds the repay
ments are to be made. Section 75-3729. 
supra, prior to amendment. provided:' 

" ... The state hereby promises and 
agrees to repay to the public school 
permanent fund the said sum of four 
million two hundred fifty thousand 
six hundred twenty-five and 95/100 
dollars ($4,250.625.95) as of January 
I, 1935, together with interest on the 
balance remaining from time to time 
unpaid at the rate of two per centum 
(2%) per annum ... " (Emphasis 
supplied.) 

The amendment to this section stated 
that repayment would be made "to the 
public school permanent fund all the 
interest payments lost to said puhlic 
school permanent fund." While the 
amendment and the above quoted por
t:on of the statute provided that the 
reimhursements and Dayments were to 
he made to the puhlic school penna
nent fund, yet it is Section 75-3733. 
R. C. M., 1947. as amended by Chap
ter 191, Laws of 1949, which contains 
the specific directions as to the transfer 
of funds. This section directs that 
" ... the state treasurer shall transfer 
from the state farm loan sinking fund 
to the pubEc school interest and in
come fund a sum equal to the interest 
then accrued and unpaid ... figured 
at two per centum (2%) per annum, 

.. The amendment to Section 
75-3733, supra. which authorized pay
ments of interest abo\'e the two per 
cent states in part that" ... the state 
treasurer shall ... transfer from the 
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state farm loan sinking fund to the 
appropriate public school funds, pur
suant to Section 5, of Article XI of 
the Constitution, all moneys in the 
state farm loan sinking fund ... " 

Section 5 of Article XI defines the 
manner in which rentals and interest 
payments received through the invest
ments of the permanent school fund 
shall be distributed. In this section 
the Const:tution provides that five per 
cent of the moneys collected shall be 
returned to the permanent school fund 
and the remaining ninety-five per cent 
shall be ..... apportioned annually 
to the several school districts . . . " 
The section thereby in legal effect 
created the public school interest and 
income £und, through which fund 
school 'moneys are actually distributed. 
Chapter 191, Laws of 1949, is the last 
expression of the Legislature in regard 
to the disposition of these funds. and 
is controlling. 

It is therefore my opinion that nine
ty-five per cent of moneys in the state 
farm loan sinking fund shall be trans
ferred 'to the public school interest and 
income fund and Lve per cent shall be 
transferred to the permanent school 
fund at the time and in the manner 
provided in Chapter 191. Laws of 
1949. and Section 5. Article X I of the 
Montana Constitution. 

Opinion No.8. 

Unfair Trade Practices-Unfa~r Prac
tices Act-Sales Below Cost

Trading Stamps-Intent to In
jure and Destroy Competi-

tion - Montana Trade 
Commission, Duties of. 

HELD: I. A sale at cost. pIli:; the 
"minimum markup" fixed hy the Trade 
Commission. upon which a trading 
stamp is given. is not nec'<!ssarily a sale 
below "cost" as that term :s defined in 
the Unfair Practices Act. The fact 
whether or not 'such a sale is a sale 
below cost must be determined upon 
the facts of the indi"idual case. taking 
into account the cost accot1nting sys
tem of the individual merchant. 

2. If a sale is found ,to, ,pc below 
cost. that fact alone does not constitute 
a violation of Section 51-103. R. C. :\1., 
1947; it must also be pro\'(,n that the 

sale was made with intent to injure 
and destroy competition, and the sale, 
in and of itself, does not constitute 
proof of such intent. 

3. The provisions of Section 51-105, 
R. C. M., 1947, do not establish the 
"cost" survey as an absolute standard 
by which all merchants must establish 
their prices. Any reasonable system of 
allocating "osts may be followed in 
establishing prices by the merchant. 
Section 51-lOS. supra. merely permits 
the introduction into evidence of the 
cost survey. for the use of the tr.er oi 
fact in determining whether the mer
chant's method of allocating costs is 
reasonable. 

4. It is the duty of the Montana 
Trade Commission to determine upon 
the facts of individual cases. whether 
the giving of trading stamps consti
tutes a reduct:on in the selling price 
of. an article; whether this reduction 
brings the sale below ;'cost" as that 
term is defined in the Unfair Practices 
Act; and whether such sale was made 
with the intent to injure and destroy 
cOlnpeti tion. 

March 10, 1953. 

}lr. Patrick Hooks, Secretary-Counsel 
Montana Trade Commission 
P. O. Box 198 
Helena, :'IIontana 

Dear Mr. Hooks: 

You havc asked my opinion upon 
the following question: 

"If a grocery store is selling certain 
items at a price which represents the 
invoice cost of the items plus the 
m;nimum markup established by a 
cost suney for the area. does the 
giving of a trading stamp, represent
ing a cash discount of approximately 
two per cent. 'with the item make the 
transaction a 'sale below cost' as that 
term is defined in Section 51-103, R. 
C. }I., 1947?" 

You have stated in your letter of 
request that you are concerned only 
with the legality of sales in which the 
price of the item less the redemptive 
value of the stamp is less than the 
minimum markup established by the 
cost survey, and do not question the 
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