
OPINIONS OF THE ATTORNEY GEl\ERAL 7 

this section, ii in the opinion of the 
state coal mine inspector it should 
make for greater safety for the men 
employed therein." 

Section 50-457, supra, is a safety 
measure and a part of the coal-mining 
safety code. In Kallio vs. Northwest
ern Improvement Co., 47 Mont. 314. 
324, 132 Pac. 419, our court spoke of 
this code, as follows: 

"No difficulty is met in the ascer
tainment of the intent with which the 
Act was passed-the evil sought to 
be remedied, the good to be attained. 
Every section speaks the legislative 
reaLzation of the hazards of coal 
mining-hazards which may involve 
not only the loss of valuable lives, 
but other consequences of grave im
port to society, and which, in the in
terest of the employee, the employer 
and the public, it is imperative to 
reduce," 

Again, speakii1g of the purpose of 
safety statutes, in' Vol 20, Opinions of 
the Attorney General, Opinion No. 226, 
page 289, it was held: 

"From a reading of Chapter 120, 
Laws of 1911 , . . it is readily de
terminable that it was enacted as a 
regulatory piece of legislation for the 
benefit of the health and safety of all 
workmen in the coal mining industry. 
Penalties are provided for violations 
of the Act, or any portion thereof. 
Therefore, looking at the Act as a 
whole, it is to be recognized as an 
enactment of public policy which 
may not be evaded in any of its pro
visions or waived or compromised in 
any manner." 

The purpose behind the statute is 
well recognized, and cannot be nar
rowed by construction. Coal mining 
is universally recognized as a haz
anlous industry; and, in view of such, 
the legislature has provided for a sys
tem of telephone communication with 
a surface outlet at the tipple. I t is not 
enough that a telephone be installed; 
the telephone must also be maintained 
in such a manner that calls from men 
working underground will not gO un
answered to the detriment of the em
ployee and the general public. \Vere the 

telephone to be installed and then neg
lected the Act of the legislature would 
become useless and of no effect as a 
safety provision. 

1 t is therefore my opinion that a 
telephone, required by law to be in
stalled within one hundred (100) feet 
of the tipple at any coal mine surface, 
must be maintained in such a manner 
that calls for aid and assistance from 
men working underground will not go 
unanswered. 

Opinion No.6. 

Adoption Proceedings-Public Records 
-Order Books-Registry of 

Actions-Clerk of the 
District Court. 

HELD: Orders of adoption are not 
to be recorded in an order book by the 
Clerk of the District Court. However, 
in accordance with Sections 16-3001 
(3) and 93-8707, R. C. M .. , 1917, all 
matters pertaining 'to adoption proceed
ings shall be noted in the registry of 
actions w:th brief notes. 

February 7, 1953. 
Mr. Robert T. Pantzer 
County Attorney 
Park County 
I.ivingston, Montana 

Dear :\1 r. Pantzer: 

You have requested that I issue an 
official opinion on the following ques
tion: 

"Arc orders of adoption to be 
copied and recorded in the order book 
by the Clerk of thc District Court?" 

The question arises due to th ... pro
hibition contained in Section 59-512. 
R. C. l\L, 1947. 

"The public records and other mat
ters in the office of any officer are 
at all times, during office hours, opcn 
to the inspection of any person . , : 

.. ~ 0 files in the ofLce of clerk of 
the district court relating to the adop
tion of children shall be open to 
examination or inspection by any 
person unless the person desiring to 
examine or inspect any such file shall 
Erst obtain written permission from 
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the district judge, and no district judge 
shall grant any applicant permission 
to examine or inspect any such file 
in the office of clerk of the district 
court unless such applicant shaU set 
forth in his application good and suf
ficient cause for. such examination or 
inspection." 

The effect of this statute is to re
move matters pertaining to adoption 
proceedings from the above quoted 
section. The ministerial functions of 
the office of clerk of the district court 
are not involved; rather, it is a declara
tion on the part of the state, acting 
in parens patria to the child, that adop
tion proceedings are not to be made 
accessible to the inquiring public. 

The rationale of this statute has been 
summed up as fo\1ows: 

"For obvious reasons neither the 
adopted child nor the foster parents 
consider it proper or necessary for 
the legal aspect of such a tender and 
personal relationship to be open to 
public scrutiny; and our legislative 
assembly has not been insensible to 
this fact. Both laws here in ques
tion evidence strongly the intent of 
the legislative assembly to guarantee 
the secrecy of such proceedings from 
the common gaze. Each provides se
curity and privacy for the adoption 
nes." Vol. 21. Opinions of the At
torney General, Opinion X o. 194, 
page 266. 

There is no prov\s:on in our laws 
which authorizes the clerk to record 
matters pertaining to adoption ill an 
order book. Section 61-133. R. C. 1L 
1947. announces that the judge. if 
satisfed that the interest of the child 
will be promoted by the adoption. 
must make an order declaring that the 
ch 'Id shall thenceforth he regarded and 
treated in all respects as the child of 
the person adoptincy. Section 69-525. 
R. C. M., 1947, details the steps which 
the clerk must follow upon receipt of 
the order. The procedural steps out
lined hy this section illustrate the hi~h 
deg-ree of secrecy which the le"islature 
has placed upon adoption matters. 

The mandate of this statute is un
ambiguous. All matters relative to 
adoption are to be removed from the 
scrutiny of the inquiring public. If the 

orders of adoption were placed in the 
general orders book with other orders 
which are not secured by legislatiye 
directives as to secrecy, Sect:on 59-512, 
supra. would be of no effect. 

However, since adoption matters are 
within the jurisdiction of the district 
court, which is a court of record, such 
matters must appear in official files. 
The absence of a record would subject 
the adoption to attack as being an 
extra judicial act, and, therefore, yoid. 
State vs. Houlehan, 109 l\le. 281, 83 
Atl. !l06; O'Malia vs. State, 207 Ind. 
308, 19;2 N. E. 395. 

In recognition of the rule that a 
record must be maintained of all ac
tions brought in a court of record. 
Section 16-3001. R. C. M., 1947, pro
v:des that the clerk of the district 
court shall: 

" * * * * * * * * 
3. Issue a\1 process and notices 

required to be issued.; enter aU orders, 
judgments. and decrees proper to be 
entered; keep in each court a register 
of action, as provided in the code of 
civil procedure. which must also state 
the names of the attorneys and all 
fees charged in each action, and a 
list of aU the fees charged;" 

Section 93-8707, R. C. M., 1947, en
larges upon this requirement by de
claring: 

"The clerk must keep a register of 
actions. The clerk must keep among 
the records of the court a: register of 
actions. He must enter therein the 
title of the action. with brief notes 
under it. from time to time, of all 
papers filed and proceedings had 
therein." 

By causing an entry to be made in 
the registry book the clerk can main
tain the requirements as to secrecy 
and, at the same time, comply with the 
necessity of preserving a record of the 
adopt:on proceedings. Since there is 
no statutory requirement that adoption 
orders be recorded, and in view of the 
cloak of privacy which has been placed 
over such matters. the clerk of the 
district court is not authorized directly 
or impliedly to copy and record orders 
of adoption in the order book. 
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I t is therefore my opinion that orders 
of adoption are not to be recorded in 
an order book by the clerk of the dis
trict court. However, in accordance 
with Sections 16-3001 (3) and 93-8707, 
R. C. M., 1947, all matters pertaining 
to adoption proceedings shall be nott'd 
in the registry of actions with brief 
notes. 

Opinion No.7. 

Public School Interest and Income 
Fund-Public School Permanent 

Fund-State Farm Loan 
Sinking Fund. 

HELD: Ninety-five per cent of 
moneys in the state farm loan sinking 
iund shall be transferred to the public 
school interest and income fund and 
five per cent shall be transferred to 
the permanent school fund at the time 
and in the manner provided in Chapter 
191. Laws of 1949, and Section 5. Ar
ticle XI of the ~J ontana Constitution. 

February 20, 1953. 

~fr. W. P. Pilgeram 
Commissioner of State Lands & 

Investments 
Capitol Building 
Helena, Montana 

Dear Mr. Pilgeram: 

You have requested my opinion con
cerning the distribution of the funds 
in' the state farm loan sinking fund. 

The state farm loan sinking fund is 
the result of the earnings and the 
liquidation of the lands which were ac
quired by the State as a result of fore
closure of mortgages on farm land. 
The mort!!aq-es were author:zed by 
Chapter 124. Laws of 1917. and the rate 
of interest on funds in \'ested in the 
farm loans was fixed at six per cent 
by Section 5 of the Act. The loans 
were made from tl1e permanent school 
fund and the loans resulted in a loss 
to the fund. Section 3 of Article XI 
of the Montana Constitution safeguards 
the school fund by making it the duty 
of the State to guarantee the fund 
against loss and/or diversion. The 
legislature in recognition of this con
stitutional obligation enacted Chapter 

127. Laws of 1935, now Sections 75-
3728-75-3733, R. C. ~I., 1947, which 
provided for the payment of loss 
of principal to the school fund of 
$4,250,625.95 and interest on this 
amount at the rate of two per cent 
payable to the interest and income 
fund. Chapter 191, Laws of 1949, 
amended Sections 75-3729 and 75-3733, 
R. C. 1\1., 1947. by increasing the re
imb!.1rsement of interest to the total 
amount of interest contracted to be 
paid on the farm mortgage loans. 

The question to be answered is to 
which fund shall the payments be 
credited; shall the payments be made 
to the permanent school fund or the 
public school interest and income fund? 

There are inconsistencies in the two 
statutes as to which funds the repay
ments are to be made. Section 75-3729. 
supra, prior to amendment. provided:' 

" ... The state hereby promises and 
agrees to repay to the public school 
permanent fund the said sum of four 
million two hundred fifty thousand 
six hundred twenty-five and 95/100 
dollars ($4,250.625.95) as of January 
I, 1935, together with interest on the 
balance remaining from time to time 
unpaid at the rate of two per centum 
(2%) per annum ... " (Emphasis 
supplied.) 

The amendment to this section stated 
that repayment would be made "to the 
public school permanent fund all the 
interest payments lost to said puhlic 
school permanent fund." While the 
amendment and the above quoted por
t:on of the statute provided that the 
reimhursements and Dayments were to 
he made to the puhlic school penna
nent fund, yet it is Section 75-3733. 
R. C. M., 1947. as amended by Chap
ter 191, Laws of 1949, which contains 
the specific directions as to the transfer 
of funds. This section directs that 
" ... the state treasurer shall transfer 
from the state farm loan sinking fund 
to the pubEc school interest and in
come fund a sum equal to the interest 
then accrued and unpaid ... figured 
at two per centum (2%) per annum, 

.. The amendment to Section 
75-3733, supra. which authorized pay
ments of interest abo\'e the two per 
cent states in part that" ... the state 
treasurer shall ... transfer from the 
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