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as the appointee the applicant receiv
in~ the highest grade in the eXamil!a
tion. In other words, any applicant 
who meets the minimum standards 
fixed by the examination is eligible to 
be appointed to a position. Employees 
in the state service on the effective oat<· 
of the Act need not pass an examina
tion to remain in their present Qosi
tions as is provided in Section J2. 

Section 16 of Chapter 251 defers th" 
giving of examinations until ANil I, 
1955, and also withholds the payroll 
certification power of the director until 
such date. The postponement until 
April 1, 1955, clearly indicates the 
legislature intended the interim period 
to be used by the Department of State 
Personnel for classification of em
ployees, study of the prohlems which 
will arise in the administration of the 
law and formulation of a compensation 
plan which will complement the classi
fication system. 

The preparatory period will make 
possible one of the general purposes of 
the law-"That uniformity in COl1lDen
sation of state employees for similar 
work shall be based on uniform classi
fication of state employees." 

It is therefore my opinion that the 
principal duties of the Department of 
State Personnel are: 

1. To establish a plan and classify 
all state employees who hold posi
tions in the state classified service. 

2. To prepare a compensation plan 
for state employees in the classified 
service for submission to the next 
Legislative Assembly. 

J. To examine all applicants for 
positions in the classified service aiter 
April 1, 1955. 

4. To make rules and regulations 
and conduct investigations in aid of. 
and to fulfill the principal duties of 
the department. 

Opinion No. 58. 
Constitutional Oath, Exclusive - De
partment of State Personnel-Oath of 
. State Employees-Constitutional 

Law. 

HELD: That Section 1, Artick 
XIX of the Montana Constitution 
prescribes the form of oath for any 
office or position of trust. and such 
oath cannot he varil cI in any manner. 

January 30, 1954. 

Mr. A. E. Burgan, Director 
Department of State Personnel 
Sam \V. Mitchell Building 
Helena, Montana 

Dear Mr. Burgan: 

You have requested my opinion con
cerning a prosposed Personal History 
Statement to be completed by st'!te 
employees and filed with your depart
ment. 

The information requested and the 
form of the questions, with one excep
tion, are not confusing, and elicit in
formation which your department h,,> 
the discretionary power to require. The 
certificate and loyalty oath to be exe
cuted by each applicant and present 
holder of state employment presents a 
problem. 

No person can properly object to a 
pledge of allegiance and, from my 
newpoint as a pnvatc citiz' n l en
dorse the taking of a loyalty oath. 
However, subscribing a formal oath 
docs not increase the obligation of al
legiance that a citizen owes to his 
state 'and the United States. Lord 
Coke said: 

"All subjects are equally bowden 
to their allegiance as if they had taken 
the oath; because it 'is written by the 
finger of the law in their hearts. and 
the taking of the corporal oath is but 
an outward declaration of the same." 
(2 Coke's Institutes, 121.) 

If an oath is to be .required for em
ployees of the State of Montana. the 
form of the oath is prescribed in Sec
tion I, Article XIX of the Montana 
Constitution, which reads as foliows: 

"Members of the legislative assem
bly and all officers, executive, minis
terial or judicial, shall, before they 
enter upon the duties of their re£pec
tive offices, take and subscribe the 
following oath or affirmation, to-wjt: 
'I do solemnly.swear (or affirm) that 
I will support, protect and defend the 
constitution of the United States. ami 
the constitution of the stale of Mon
tana, and that I will discharge the 
duties of my office with fidelity: and 
that I have not paid, or contributed 
or promised to payor contribute, 

cu1046
Text Box



102 OPU\IONS OF THE ATTORNEY GE~ER.-\L 

either directly or indirectly. any 
money or other valuable thing to pro
cure my nomination or election Lor 
appointment) except for n~cessary 
and proper expenses expressly au
thorized by law; that I have rrot 
knowingly violated any electioll law 
of this state, or procured it to be 
done by others in my behalf; that I 
will not knowingly receive, directly, 
or indirectly, any money or other 
valuable thing for the performance 
or non-performance of any Act or 
duty pertaining to my office other 
than the compensation allowed by 
law, so help me God.' And no other 
oath; declaration or test shall be re
quired as a qualification for any of
fice or trust." 

The language used in the <!.bove. 
quoted portion of our Constitution is 
plain and does not require interpreta
tion, and in particular the last sentence 
of Section 1, Article XIX, supra. which 
states, "And no other oath, declaration 
or test shall be required as a qualifica
tion for any office or trust," precludes 
the requirement of any other oath or 
pledge or allegiance. This conclusion 
is emphasized by Section 29, Arti<,:le 
III of the Constitution which states: 

"The provisions of this constitution 
are mandatory and prohibitory. un
less by express words they are de
clared to be otherwise." 

The Supreme Court of Montana in 
considering Section 1, Article XIX. 
supra, said in State ex reI. Wallace 
v. Callow, 78 Mont. 308, 254 Pac. 187: 

"This section, in requiring every 
public officer to take the constitu
tional oath, is self-executing (State 
ex reI. Scollard v. Board of Examin
ers for Nurses, 52 Mont. 91, 156 Pac. 
'l24), and in requiring that every ~uch 
officer shall both take and subscribe 
such oath before entering upon the 
duties of his office, the Constitution 
has spoken and the legislature is pro
hibited from enunciating a contrary 
rule, as the provisions of the. Consti
tuion are mandatory and prohibitory 
(Sec. 29, Art. III), and its declara
tions with' reference to .subjects upon 
which it presumes to speak are con
clusive." 

In the construction of a stAtut~ 
which required state officers, state em
ployees and candidates for office to 
sign an oath of allegiance, the Supreme 
Court of New ] ersey in the case of 
Imbrie v. Marsh, 3 N.]. 578, 71 A. (2d) 
352, 18 A.L.R. (2d) 241, held that the 
constitutional oath is exclusive and the 
legislature ha~ no power to add to, 
subtract from or in any way vary such 
oath. This opinion is in accord with 
above-cited Montana decisions which 
preclude a variance from the consti
tutional oath. 

As I indicated above, one of the 
questions in the proposed Personal 
History Statement is confusing and 
also is not a proper request for infor
mation. The question I refer to reads 
as follows: 

"Have you ever been or are vou 
a member of any Communist j;!joup 
or other organization designed to 
promote the overthrow of the U.S. 
Governmen t?" 

The reason for asking the question 
is laudatory as it is directed at th(" 
menace of World Communism. No 
person should be employed bv the 
state who advocates the overthrow of 
our government by force or violen~e. 
However, this question is objectionable 
for the reason that it is ambiguous and 
confusing and also the oath is a suf
ficient protection. The ambiguity in 
the question is apparent when it is 
observed that there is no definition of 
the prohibited organizations" designed 
to promote the overthrow of the U.S. 
Government." It is the overth~owing 
of the government by force, viol~l).ce 
and unconstitutional means which is 
the seditious type of disloyalty that we 
must guard against. If belonging to 
an organization which has its obiect the 
defeat of the party in ·power by con
stitutional means, which the question 
might include, then political freedom 
would be violated. 

That a supplementary statement as 
to an employee's loyalty is unnecessary 
and in fact cannot be required. was 
the opinion of a California District 
Court of Appeals in the case of T91-
man v. Underhill, 103 Cal. App. (2d) 
348, 229 Pac. (2d) 447. In that case, 
the California Court held that the con
stitutional oath was exclusive and the 
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regents of the University of California 
could not legally require faculty mem
bers to execute the constitutional oath 
and in addition sign an acceptance of 
appointment which contained a state
ment that, "I am not a member of the 
Communist Party or any other organi
zation which advocates the overthrow 
of the governnlPnt hy force or vio
lence." The similarity of the facts in 
the Tolman case to those here con
sidered is more than apparent. The 
constitutional oath, "I will SUQ1?ort. 
protect and defend," is an affirmative 
pledge; it goes much further than a 
mere negation of Communism and 
other· "isms." The constitutional oath 
does not merely negative other "isms" 
--it promises action. 

It· is therefore my opinion that Sec
tion I, Article XIX of the Montana 
Constitution prescribes the form of 
oath for any office or position of trust 
and such oath cannot be varied in any 
manner. 

Opinion No. 59. 
Autopsy-Autopsy Fees-Coroners

Duties of Coroners-Inquests
Investigations-Coroners' 

Budget. 
HELD: 1. A county coroner may 

cause an autopsy to be performed prior 
to the holding of a contemplated in
quest, provided that within his discre
tion he has reasonable grounds to sl.!s
pect that a death has heen occasiol}ed 
by a criminal act and there are no 
other means of ascertaining the cause 
of death. 

2. A coroner's contract for the per
formance of an autopsy binds the 
county to the payment of a reason£lhle 
compensation for the making of the 
examination. 

3. A county coroner is authurized tl) 
conduct" an investigation into the dea,th 
of an individual, after a death certificate 
has heen filed, and may charge a fee 
for same. 

~fr. 'Ted' James 
County Attorney 
Cascade County 
Great Falls, Montana 

Dear Mr. James: 

January 30. 1954. 

You have requested my opinion on 
the following questions: 

1. Is the county coroner authoriz
ed to perform an autopsy when no 
inquest is held and, if so, may he 
charge a fee for the same? 

2. If Question No. 1 above is 
answered in the affirmative. should 
the fee allowed be a charge against 
that portion of the coroner's budget 
providing for payment of expenses, 
or should the same be charged against 
the coroner's account for fees? 

3. Is the county coroner authori7.ed 
to conduct an investigation into 
the death of an individual after a 
death certificate has been filed and, 
if so, may he charge a fee for the 
same? 

Chapter 172, Laws of 1949, limits the 
right to perform autopsies and. so far 
as is pertinent to this discussion, reads 
thus: 

"The right to perform an autopsy 
upon, or to dissect the dead body of 
a human being, or make any post
mort{'m examination involving dis
section of any part of such body, 
shall be lim ited to the following 
cases, viz.: ... (b) or to cases where 
a coroner is authorized to hold an 
inquest upon a dead body, as pro
vided by Section 12381, Revised 
Codes of Montana. 1935 (Section 94-
201-1, R.C.M .. 1947) and any code 
section continuing authority for such 
inquest and then only to the extent 
such coroner may authorize dissec
tion or autopsy. . .. 

Section 94-201-1, R.C.M., 1947. re
ferred to in Chapter 172, supra, pro
vi(les that: 

"\Vhen a coroner is informed that 
a person has he en killed, or has com
mitted suicide, or has died under such 
circumstances as to afford a reason
able ground to suspect that his death 
has been occasioned by the act of 
another by criminal means, he must 
go to the place where the bodv is. 
cause it to he exhumed if it has heen 
interred. and summon not more than 
nine persons. qualified by law to serve 
as jurors. to appear before him, forth
with, at the place where the body of 
the deceased is. to inquire into the 
cause of the death." 
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