OPINIONS OF THE ATTORNEY GENERAL 95

Opinion No. 54.
Corporations—Foreign Corporations—
Corporate Names.

HELD: A foreign corporation mav
not do business in this state by any
name other than that by which it is
known in the state of its incorporation,

January 26, 1954
Honorable Sam W. Mitchell
Secretary of State
State Capitol Building
Helena, Montana
Dear Mr. Mitchell:

You have asked my opinion upen the
following question:
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“If a foreign corporation may not
be admitted to do business in the
State of Montana hecause it has the
same name as an existing corporation,
may it be admitted under another
name which is adopted for use in the
State of Montana only, meanwhile
continuing to do business in all other
states under the original name?’

The Constitution of the State of
Montana requires that foreign corpora-
tions shall be subject to all the limita-
tions imposed upon domestic corpora-
tions of the same kind. Article XV,
Section 11, provides:

“No foreign corporation shall do
any business in this state without hav-
ing one or more known places of
bucsiness, and an authorized agent or
agents in the same, upon whem proc-
ess may he served. And no company
or corporation formed under the laws
of any other country, state or terri-
tory, shall have, or be allowed to ex-
ercise, or enjoy within this state any
greater rights or privileges than those
possessed or enjoyed by corporations
of the same or similar character
created under the laws of the state.”

The policy stated in this section is
further borne out by Section 15-1709,
R.C.M., 1947, which provides:

“All foreign corporations licensed
to do business in the state of Mon-
tana shall be subject to all the liabili-
ties, restrictions, and duties which are
or may be imposed upon corporations
of like character organized under the
laws of this state, and shall have no
other or greater powers.”

Section 15-108, R.C.M., 1947, relat-
ing to the creation of domestic private
corporations provides:

“Articles of incorporation must be
prepared, setting forth:

1. The name of the corporation . .."”

Section 15-111, R.C.M., 1947, para-
graph (2) provides:

“

. Thereupon the persons sign-
ing the articles and their associates
and successors shall be a body politic
and corporate by the name stated in
the certificate . . . provided, however,
that no articles of incorporation shall

be accepted and filed by the secre-
tary of state which designate a name
for the proposed corporation which
is the same as that of any existing
domestic corporation . . .” (Emphasis
supplied.)

Section 15-807, R.C.M., 1947, which
is part of the chapter prescribing the
powers and duties of domestic corpora-
tions provides:

“Every corporation must have a
corporate name, which it has no
power to change unless expressly au-
thorized by law . . "

It is clear from thesc sections of our
corporation law that a Montana cor-
poration must have a single name. suf-
ficient to identify it and set it apart
from all other corporations.

This requirement that a corporation
have a single, clear and distinctive
name has been adopted in this state as
a necessary protection to other corpora-
tions and to the public. The generally
accepted rule is stated in 18 C.J.S,,
Corporaticns, Sec. 167, p. 562, as fol-
lows:

“When a corporation is organized
under a general law, the name stated
in its charter or certificate of in-
corporation as required by the stat-
ute is its only proper name, and it
cannot change its name without legis-
lative authority or assume any other
name and thus acquire several names
by user or reputation.”

Under this doctrine it has heen held
in some states that a change or aban-
donment of the name is an abandon-
ment of the corporation itself. (See
Cincinnati Cooperage Co. vs. Bate, 96
Ky. 356, 26 S.W. 538; Senn vs. Levy,
111 Ky. 318, 63 S'W. 776.)

In the case of Campbell vs J. L
Campbell Co., 117 La. 402, 41 So. 696,
an attempt was made to operate the
same corporation in two different states
under two different names. The
Louisiana Supreme Court said:

“Under the law of its creation, as
also under the law of Louisiana, the
company was without legal capacity
to engage in business anywhere under
any other name than that by which
it is established: the name of a cor-
poration being as essential to its
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existence as any other franchise con-
ferred upon it . . . The proposition
that a corporation, which, by the law
of its creation, has a particular name,
and as to its existence and business,
is confined to certain counties in a
particular state, can masquerade un-
der another name, in foreign terri-
tory, and still preserve its identity
and existence as a corporation, is un-
tenable.”

Our Constitution and statutes as
quoted above explicitly prohibit foreign
corporations from exercising powers
and enjoying privileges not enjoved
by domestic corporations. The prohibi-
tion applies to the use of more than
one name, and Section 15-1701, R.C.M.,
1947. provides that the cinele name bv
which the corporation shall be known
is the one contained in its articles of
incorporation. That section provides in
part:

“(1) All fereign corporations or
joint stock companies . . . shall be-
fore doing business within this state,
file in the office of the secretarv of
state of Montana, a duly certified
copy of their charter, or articles of
incorporation, and also a statement,
verified by oath of the president and
secretary of such corporation, and
attested by a majority of its board of
directors, showing:

“l. The name of such corporation
and the location of its principal office
or place of business without this
state. . .”

This section clearly contemplates
that the filing with the secretary of
state shall be in the name by which
the corporation is known in its place
of incorporation.

It is therefore my opinion that it
would he extremely misleading to the
public to permit a foreign corporation
to do business in this state by a name
other than that by which it is known
in the state of its incorporation and
would be in violation of our Constitu-
tion and.statutes.
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