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may have an interest in the land that 
would be so affected by the tax pur
chase. As has been seen, it may often 
happen that one to redeem his own 
interest is compelled to redeem for 
others also. and it may seem reason
able to him that under such circum
stances he should acquire the title. 
But the law which gives him a privi
lege of redemption will not suffer him 
to convert it into a privilege of pur
chase; and whatever form the trans
action may assume as between him 
and the tax purchaser, the law will 
hold it to be in fact a redemption." 

In the case of Young v. Zahner, 162 
Pa. St. 468,29 Atl. 778, a widely quoted 
Pennsylvania case, the holder of the 
reversionary interest in property re
deemed it after a tax sale, and then sued 
the life tenant in ejectment. The court 
held that the revisioner did not acquire 
the life estate through the redemption 
and said: 

":\s the sale cut off both the life 
estate and freehold, or might have 
done so, it is argued that the redemp
tion carried both estates to the guar
dian when he paid the redemption 
money. This is a mistake. Redemp
tion operated to set aside or annul 
the sale, and left the title precisely 
as though the sale had not been 
made." (Emphasis supplied.) 

This same proposition was stated in 
the very recent case of Housing Au
thority v. Breen. 10 So. (2d) 395: 

"No one will seriously contend tint 
a redemption of a tax sale of real 
estate creates a new title or is suffi
cient to opera'e a transfer of the 
property to any extent. It simply ef
faces the tax sale and restores the 
title to the status existing prior to 
such sale." (Emphasis supplied.) 

See also the late case of 1\Iabrey v. 
Millman. 208 Ark. 289. 186 S. W. (2d) 
28. 

The practicality of the rule in this 
situation is evident. To permit one of 
~everal co-tenants to redeem a portion 
of the land held in co-tenancy UDon his 
own behalf, and thl?rebv vest full and 
complete title in himself to that por
tion. would have the effect of a part i-

tion and termination of a co-tenancy 
without any judicial proceeding. In 
addition to vesting judicial duties in 
the county treasurer, such an inter
pretation would cause serious difficul
ties in land titles and do away with the 
protections accorded the rights of ali 
other parties by our partition statutes. 
(Secs. 93-6301 to 93-6360. R. C. M., 
1947.) 

There is nothing in Section 84-4155, 
supra. to indicate that such a serious 
and fundamental change in our law is 
contemplated. That section, by its 
terms, merely gives the owner, lien
holder, or possessor of an interest in 
the property, the right to redeem a 
portion of the land from tax sale, and 
place that part of the land in the same 
status, as though the tax sale had never 
been made. A co-tenant may redeem 
a part of the land, but he remains a 
co-tenant in the part redeemed, with 
the same proportionate interest which 
he formerly had in the entire tract. 

It is therefore my opinion that a co
tenant may not redeem his undivided 
interest in land which has been sold 
at a tax sale, by paying his propor
tionate share of the delinquent taxes. 
penalties and interest. 

It is also my opinion that a co-tenant 
may redeem a parcel of land which 
has been assessed and sold as part of 
a larger tract; but the redeeming co
tenant does not thereby acquire any 
bettcr right or title than he had pre
vious to the tax sale-he remains a 
co-tenant with the same interest in the 
portion redeemed which he had in the 
whole tract before the sale. 

Opinion No. 54. 
Corporations-Foreign Corporations

Corporate Names. 

HELD: A foreign corporation may 
not do business in this state by any 
name other than that hv which it is 
known in the st~te of its "incorporation. 

January 26. 1954. 
Honorablc Sam W. Mitchell 
Secretary of State 
State Capitol Building 
Helena, Montana 

Dear Mr. Mitchell: 

You have asked my opinion upen the 
following question: 
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"If a foreign corporation may not 
be admitted to do business in the 
State of Montana he cause it has the 
~ame name as an existing corporation, 
mav it be admitted under another 
l1al';le which is adopted for use in the 
State of Montana on Iv. meanwhile 
continuing to do business in all other 
states under the original name?' 

The Constitution of the State of 
~fontana requires that foreign corpora
tions shall be subject to all the lilnita
tions imposed upon domestic corpora
tions of the same kind. Article XV, 
S('ction II, provides: 

"N 0 foreign corporation shall do 
~n\" business in this state without hav
ing one or more known places of 
hminess. and an authorized agent or 
agents in the same. upon whom 1>.[0(,

ess may he served. And no company 
or corporation formed under the laws 
of any other country, state or terri
tory, shall have, or be allowed to ex
ercise, or enjoy within this state any 
greater rights or privileges than thQse 
possessed or enjoyed by corporations 
of the same or similar character 
created under the laws of the state." 

The policy stated in this section is 
further borne out by Section 15-1709, 
R.CM., 1947, which provides: 

"All foreign corporations licensed 
to do business in the state of Mon
tana shall be subject to all the liabili
ties, restrictions. and duties which are 
or may be imposed upon corporJlJions 
of like character organized under the 
laws of this state. and shall have no 
other or greater powers." 

Section 15-108, R.CM., 1947, relat
ing to the creation of domestic nrivate 
corporations provides: 

"Articles of incorporation must be 
prepared, setting forth: 

I. The name of the corporation .. .'. 

Section 15-111, R.CM., 1947, para
graph (2) provides: 

" ... Thereupon the persons sign
ing the articles and their associates 
and successors shall be a body politic 
and corporate by the name stated in 
the certificate __ . provided, however. 
that no articles of incorporation sh.all 

be accepted and filed by the secre
tary of state which designate a game 
for the proposed corporation w..bLch 
is the same as that of any existing 
domestic corporation _ .. " (Emphasis 
supplied.) 

Section 15-807, R.Cl\L, 1947, which 
i~ part of the chapter prescribing the 
powers and duties of domestic corpora
tions provides: 

"Every corporation must have a 
corporate name, which it has no 
power to change !Inl"55 expressly au-
thorized by law " 

I t is clear from these sections of our 
corporation law that a Montana cor
poration must have a single nam,e. suf
ficient to identify it and set it apJ!.rt 
from all other corporations. 

This requirement that a corporation 
have a single. clear and distin.f.tive 
name has been adopted in this state as 
a necessary protection to other corpora
tions and to the public. The generally 
accepted rule is stated in 18 C}.S., 
Corporations, Sec. 167, p. 562, as fol
lows: 

"\Vhen a corporation is organized 
under a general law, the name stated 
in its charter or certificate of in
corporation as required by the stat
ute is its only propel' name, and it 
cannot change its name without legis
lative authority or assume any other 
name and thus acqlfire"several names 
by user or reputatIOn. 

Under this doctrine it has "een held 
in some states that a change or ab<l,n
dotlment of the name is an abandon
ment of the corporation itself. (See 
Cincinnati Cooperage Co. vs. Bate. 96 
Ky. 356, 26 S.W. 538; Senn vs. Leyy, 
III Ky. 318, 63 S.W. 776.) 

In the case of Campbell vs T. I. 
Campbell Co., 117 La. 402, 41 So. 696. 
an attempt was made to operate the 
same corporation in two different states 
under two different names. The 
Louisiana Supreme Court said: 

"Under the law of its creation, as 
also under the law of Louisiana, the 
company was without legal capacity 
to engage in business anywhere under 
any other name than that by which 
it is established: the name of a cor
poration being as essential to its 
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existence as any other franchise con
ferred upon it . . . The proposition 
that a corporation, which, by the law 
of its creation, has a particular l.lame, 
and as to its existence and business, 
is confined to certain counties in a 
particular state, can masquerade un
der another name, in foreign tcrri
tory, and still preserve its identity 
and existence as a corporation, is un
tenable." 

Our Constitution and statutes as 
quoted above explicitly prohibit foreign 
corporations from exercising p~wers 
and enjoying privileges not enJQye.d 
by domestic corporations. The prohIbI
tion applies to the use of more than 
one name, and Section 15-1701, R.C.M .. 
1947. provides that the eilwle name In' 
which the corporation shall he known 
is the one contained in its articl~s of 
incorporation. That section provides in 
part: 

"(1) All fcrcign corporations or 
joint stock companies ... shall be
(ore doing business within this state, 
file in the office of the secretarv of 
state of Montana, a duly certified 
copy of their charter, or articles of 
incorporation, and also a staten~ent, 
verified by oath of the preside(lt and 
secretary of such corporation, and 
attested by a majority of its board pf 
directors, showing: 

"1. The name of such corporation 
and the location of its principal office 
or place of business without this 
state. " 

This section clearly contemplates 
that the filing with the secret.arv of 
;;tate shalf be in the name by which 
the corporation is known in its olace 
of incorporation. 

I t is therefore my opinion that it 
would he extremely misleading to the 
public to permit a foreign corpor~tion 
to do husiness in this state by a name 
other than that by which it is known 
in the state of its incorporation and 
would be in violation of our Constitu
tion and. statutes. 

Opinion No. 55. 
County Commissioners - Emoluments 

-Salaries-Increase During Term 
of Office-Inspections, 

HELD: 1. The per diem allowed to 
county commissioners for the inspec
tion of bridges is an emolument with
in the meaning of Section 31, Article 
V of the .Montana Constitution. 

2. Those county commissioners who 
are elected prior to the enactment of 
Chapter 84, Laws of 1953, are ngt 
entitled to receive the compen.§,ation 
provided for in that Act, as such would 
constitute an increase in the emolu
ments of the office during the term to 
which the officer had been elected. 

January 26, 1954. 

Mr. Lconard A. Schulz 
County Attorney 
Beaverhead County 
DilJon, Montana 

Dcar Mr. Schulz: 

You have requested that I issue ajl 
opinion on the folJowing question: 

., Are coun ty commissioners, elected 
prior to the enactmen t of Chapter 84, 
Laws of 1953, entitled to the increased 
compensation provided for in that 
Act?" 

Chapter 84, Laws of 1953, amended 
Section 32-314, R.C.M., 1947, to oro
vide that persons maf:;ing an inspection 
of highways or bridges within the 
county are to receive $12.00 per day 
and actual expenses therefore, in;;tead 
of $8.00 per day and actual expenses as 
previously had been provided. 

The question involves an intemreta
tion of Section 31, Article V of the 
Montana Constitution, which declares: 

"Except as otherwise provided in 
this constitution, no law shall exte!ld 
the term of any public officer, or in
crease or diminish his salary or ~mol
ument after his election or appoint
ment ... " 

In Scharrenbroich vs. Lewis and 
Clark County, 33 Mont. 250, 83 Pac. 
482, the word salary was defined to 
mean: 
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