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Opinion No. 49.

Firemen—Fire Department.lgglief As-
sociations—Pensions, Eligibility for.

HELD: (1) A pension must be
awarded to the eligible widow or chil-
dren of any deccased Fire Department
Relief Association member who dies
while an active member of the fire de-
partment.

(2) Fire Department Relief Associa-
tion pensions must be paid to the wid-
ow of the deceased member or in the
event that there is no widow or the
widow is not eligible to receive the
pension, then it must bhe paid to the
children of the decedent.

November 19. 1953.
Mr. john J. Holmes
State Auditor & FEx Officio
Commissioner nf'Tnsurancc
State Capitol Building
Helena, Montana
Dear Mr. Holmes:
You have requested my opinion

based on the following set of farts for-
warded you by the Gate City Fire De-
partment of Glendive, Montana.

One of the members of the Fire De-
partment died on August 16. 1953.
following fourteen years of service
with said department. The member
leaves a widow and minor son. the
issue of a former muarriage. At the

time of his decease, the member was
an active member of the Gate City
Fire Department.

The questions poscd are two, name-
Iv:

(1) May a pension be awarded?

(2) To whom should the pension
be paid?

Section 11-1927, R.C.M., 1947, sets
up three condmons under whxch a pen-
sion shall be granted to the widows
or orphans of deceased members of a
Fire Department Relief Association.
That section provides as follows:

“Pensions to Widows and Orphans.
Fach and every fire department rejief
association, organized and existing
under the laws of this state, shall pay
to the widow or orphans of a de-
ccased member of said association.
who, on the date of his decease. was
an actlve member of the fire depart-
ment in the city or town wherun
such association has been formed. or
had elected to retire from active serv-
ice of said fire department and re-
ceive a ‘“‘service pension” as provided
for by section 11-1925, or, prior to his
decease had suffered a sickness or in-
jury in line of duty, and was re-
celvmg or was quallfled to receive a

“disability pension,” as provided by

Section 11-1926, out of ,any money in
the rchcf association’s dxsabthv and
pension fund,” a monthly pension in
amount whlch shall be equal to one-
half of the monthly compensation last
received by such deceased member
for his services as an 3Ctlve member
of the fire department in the citv or
town wherein _such association has
been formed. Provided, such associa-
tion may at any time, by a two-thirds
vote of the members thereof, increase
or decreasc the said pension when-
ever the financial condition of the
association’s “disability and pension
fund” shall warrant such action: pro-
vided, that no increase shall be effect‘
ed as will mcrcase the said pension in
an amount in excess of a sum equal
to one-half (14) of the monthly com-
pensation last received by the de-
ceased member; provided, further,
that no decrease shall be effected un-
less the balance in the “disability and
pension fund” is less than one-half
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(%) of one (1) per cent of the tax-
able valuation of all taxable property
within the limits of the city. town.
or municipality. Provided, that said
pension shall be paid to the within
named widow only so long as she
remains unmarried, and further pro-
vided, that a widow of a deceased
flreman shall not be entitled to the
pen510n, provided for by this Act,
in those cases where the marriage
was consummated after the fireman
had elected to retire from active serv-
ice and receive a “service pension”
as. provided for by section 11-1925;
or in those cases where the marriage
was consummated after the fireman
had qualified and was receiving a
“dlsabxlxty pension” as provided for
- by section 11-1926. Provided further,
that the pension herein provided for
shall not be paid to the orphans of
deceased firemen after they have at-
tained the age of eighteen (18) years.
In case of volunteer firemen such
pension shall in no event exceed the
sum of seventy-five ($75.00) dollars
per month.” (Emphasis supplied.)

The use of the word “or” as under-
scored above is used in the disjunctive,
indicating. without question that three
scparate and distinct conditions might
exist, each in its own right entitling
a propér benecficiary to a pension. State
ex rel. Goings vs. City of Great Falls,
112 Mont. 51, 112 Pac. (2d) 1071. The
statute is clear in stating that a pen-
sion shall be granted when a deceased
fireman, at the time of his death, was
an active member of a fire department.
There are no conditions attached nor
may any conditions be implied to the
cause of death. Since in the instant
case, - the member in question was at
the time of his death an active member.
it follows that a pension must be
awarded.

Your second question concerns the
proper ‘meaning to be given the pro-
vision that the relief association “shall
pay to the widow or orphans” of a de-
ceased fireman. Such language creates
a contingent beneficence in the children
of the deceased. It will be noted that
Section 11- 1927 supra, provides that
the pension “shall be paid to the within
named widow . . .” A search of authori-
txes has not unvexled similar language
in a pension statute which has been
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interpreted. The majority of jurisdic-
tions provide, in their firemen’s pen-
sion  statutes, succession provisions
similar to those found in Montana’s
Metropolitan Police Law, namely, that
upon the death of decedent’'s widow,
or the happening of an event causing
his widew's ineligibility to the pension,
then same to go to the surviving child
or children of the decedent. The Fire
Department Relief Association’s pur-
poses are designed not only for the
protection of the fireman himself but
for the fireman’s family. The hroad
policy of the law would indicate that
this purpose is best served by recogniz-
ing the widow of the deceased fireman
as the new family head and a proper
first party to receive the pension as
provided for by law.

The language of the statutes oer-
mits no discretion in the Board of
Trustees as to whether to pay the
widow or the children of the deceased.
Such an interpretation could result in
a defeat of the humane and public pur-
pose of the pension Act.

1t is, therefore, my opinion that:

(1) A pension must be awarded to
the eligible widow or children of any
deceased Fire Department Relief As-
sociation member who dies while an
active member of the fire department.

(2) Fire Department Relief Asso-
ciation pensions must be paid to the
widew of the deceased member or in
the event that there is no widow, or the
widow is not eligible to receive the
pension, then it must be paid to the
children of the decedent.
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