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the revenue from the tax and any oper
ational income from the cemetery. 
Budgets from previous years were not 
submitted and a breakdown of the out
standing warrants showing the amounts 
and dates as related to appropriations 
was not given. However, it is obvious 
that the warrants were not paid be
cause expenditures were made in excess 
of both income and appropriations and 
such warrants are not valid and the 
provisions of Section 16-1906, R. C. M., 
1947, have direct application. 

Because the warrants issued in pre
vious fiscal years exceeded the anpro
priations in the budget and are invalid. 
such warrants cannot be paid out of 
funds of the current budget. In Opin
ion No. 140. Volume 22. Report and 
Official Opinions of the Attorney Gen
eral. a similar situation was considered 
and like conclusions reached. 

The absence of statutory authority 
for a county or cemetery district to 
issue bonds precludes the funding of 
the warrants, if we were to assume the 
warrants to be valid. In D:etrich vs. 
City of Deer Lodge. 124 Mont. 8, 218 
Pac. (2d) 708, Chief Justice Adair said: 

"A municipal corporation may not 
issue bonds under an implied power; 
it must have express power therefor." 

It is therefore my opinion that war
rants issued by a cemetery district in 
excess of apPropriations in the budget 
for anyone fiscal year are not liabilities 
of the cemeterv district and cannot be 
paid from fund-s in a subsequent budget. 

It is also my opinion that interest 
cannot lawfully be paid on warrants 
which are not valid claims against 
either the county or a cemetery district. 

Opinion No. 45. 

Taxation - Tax Deeds - Preferential 
Right to Re-Purchase-Mineral 

Reservations-Counties-
Oil and Gas. 

II ELD: 1. A county may reserve a 
6ji:j % royalty interest on preferential 
sales of tax deed lands under Section 
84-4190, R. C. M., 1947. 

2. A county may not charge the pur
chaser at a preferential sale under Sec
tion 84-4190. R. C. M., 1947. any taxes. 

penalties. or interest other than those 
due at the time of the taking of the 
tax deed. 

Mr. Cecil N. Brown 
County Attorney 
Prairie County 
Terry,1\fontana 

Dear :'\1r. Brown: 

October 3, 1953. 

You have asked my opinion upon 
the following questions: 

1. \Vhen a county has acquired land 
by tax deed, and the former owner 
re-purchases such land by payment of 
taxes, penalty, and interest prior to 
the date set for sale of the land, under 
Section 84-4190, R. C. 1\1., 1947, may 
the county reserve 6;~ % royalty on 
oil, gas and minerals saved on the 
land, pursuant to Section 84-4191, R. 
C. M., 1947? 

2. If the count\' may resen'e the 
royalty, may it also assess and col
lect taxes for the period of time he
tween the taking of the tax deed and 
the sale? 

Sections 84-4190 and 84-4191, R. C. 
l\f., 1947, were part of Chapter 171, 
Laws of 1941. Section 1 of that Chap
ter became Section 84-4190; Section 2 
became 84-4191, supra. They must, 
therefore, be read and construed to
gether. (Nadstanek vs. Trask, 130 Or. 
669, 281 P. 840, 67 A. L. R. 599.) 

Section I, Chapter 171, supra, now 
Section 84-4190, supra. provides in part 
that: 

.. ... the taxpayer or'successor in 
interest, or legal representative, whose 
property shaH hereafter be deeded to 
the county, may purchase such prop
erty subject to the reservations here
inafter provided (Emphasis sup
plied.) 

The only reservations provided for 
by that Act were contained iii that 
portion of Section 2. Chapter 171. supra, 
now Section 84-4191, supra, which pro
vides: 
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.. ~~If :1. sale is made on terms, the 
chairman of the board of county com
missioners shall execute a contract 
containing such terms as shall be pro
vided by a uniform contract pre
scribed by the board of equalization 
and· upon payment of the purchase 
price in full together with all interest 
which may become due on any in
stallment or deferred payments, the 
chairman of the board of county com
missioners shall execute' a deed attest
ed to by the county clerk to the pur
chaser, or his assigns, or such other 
instruments as shall be sufficient to 
convey all of the title of the county 
in and to the property so sold, pro
vided that the county may reserve not 
to exceed six and one-fourth per cent 
(6y,( %) royalty interest in the oil, 
gas, other hydrocarbons. and minerals 
produced and saved from said land." 

The reservation referred to in Sec
tion 84-4190, supra, is clearly the reser
vation of 6y,( % royalty interest pro
vided for in Section 84-4191, supra. 
Thus, it is evident that the county may 
reserve the 6y,( % royalty interest on 
preferential sales under Section ~4-4190, 
supra. 

Your second question concerns the 
procedure to be followed during the 
time the property is held by the county 
a.fter taking a tax deed. and before it 
is sold. It is provided by Section 84-
4186, R. C. M., 1947. that property sold 
at tax sale must be assessed for each 
succeeding year, whether or not it is 
sold to the county, and if such subse
quently assessed taxes are not paid, the 
property must be again offered for sale. 
In such cases, the property may be 
redeemed by the former owner by pay
ment of all taxes, penalties, and interest 
assessed both before and after the sale, 
"within thirty-six (36) months from 
the date of purchase, or at any time 
prior .to the giving of the notice and 
the application for a deed as provided 
in this Act." (Section 84-4132, R C. 
M .. 1947.) 

This right of redemption, however, 
is cut off by the taking of the tax deed 
in the name of the county. Section 84-
4170, RC.M., 1947, provides that the 
tax deed conveys absolute title to the 
grantee. The right of the former own
er to purchase the property from .the 

county for the amount of taxes pen
alties and interest due on the I;nd at 
the time of taking of the tax deed is 
a special statutory right. In Beckman 
Bros. v. Weir, 120 Mont. 305, 184 Pac. 
(2d) 347, it was said: 

"Preferential Right to Purchase. In 
addition to the right to redeem the 
property before the issuance of tax 
deed the law gives to the former 
owner the preferential right to pur
chase the property from the county 
after the issuance of tax deed bv com
lying with the provisions of Section 
2235. Revised Codes, as amended by 
subsequent legislative enactments. 
The purcha~e of tax acquired prop
erty from the county by the former 
owner is not a "redemption" (Black
ford v. Judith Basin County, 109 
Mont. 578, 98 Pac. (2d) 872. 126 A. 
1.. R 639) and should not be con
fused with a redemption." 

After the issuance of the tax deed. 
the title of the county is absolute. Sec
tion 84-4190. supra, specificallv pro
vides that the amount which the for
mer owner shaH pay is: 

" ... the full amount of the taxes. 
penalties and interest due on said 
land at the time of taking said tax 
deed. " 

It is. therefore, my opinion that a 
county may reserve a 6y,( % royalty 
interest on preferential sales under Sec
tion 84-4190, R. C. M., 1947. 

It is also my opinion that the county 
may not charge the purchaser at a 
preferential sale under Section 84-4190. 
supra. any taxes. penalties, or interest 
other than those due at the time of the 
taking of the tax deed. 

Opinion No. 46. 

Firemen-Fire Department-Fire De
partment Relief Associations

Membership-By-Laws. 

HELD: That a confirmed reinstated 
member of the great Falls Fire Depart
ment whose name has been placed on 
the roll call of the Great Falls Fire 
Department Relief Association, whose 
payroll deduction contributions have 
been accepted by said Association, and 
whose attendance at relief association 
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