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individual's salary as Deputy Clerk and 
Recorder was considerably lower than 
the salary now contracted for. 

The qucstion is well settled that the 
Board of County Commissioners may 
contract to hire work done that is 
necessary to its care and improvement 
of the affairs of the county. Arnold 
vs. Custer County, 83 Mont. 130, 147, 
269 Pac. 396. In the exercise of this 
power, the Board of County Commis
sioners is controlled by this considera
tion; that the board is without author
ity to contract with private individuals 
for work to be done that by law is the 
dutv and work of some county official. 
Kelly vs. Silver Bow County, 125 Mont. 
272, 223 Pac. (2d) 1035: Arnold v,;. 
Custer County. supra; Judith Basin 
Countv vs. Livingston, 89 Mont. 438, 
442, 298 Pac. 356. No question arises 
here by virtue of the fact that the in
dividual involved resigned as a deputy 
county officer to be hired as an em
ployee of the county. Nor does any 
question arise as a result of the salary 
as Deputy Clerk and Recorder being 
lower than the contracted employment 
salary. 

The principal question is whether or 
not the duties of bookkeeper are by 
law the duties of the County Clerk or 
some other county officer. (Arnold v. 
Custer County, supra, and Judith Basin 
County vs. Living-ston, supra.) The 
fact that the individual performs such 
duties as Deputy Clerk is not neces
sarily material, but if the duties of 
bookkeeper or accountant for the coun
ty are the legally imposed duties of the 
County Clerk or one of the other coun
ty officers. the question becomes para
monnt. Section 16-2917, R. C. M., 
1947. set forth here in part. specifies 
the duties of the County Clerk: 

"Duties of County Clerk. The 
county clerk must: 

• • • 
"3. Draw warrants on the county 

treasurer in favor of all persons en
titled thereto in payment of all claims 
and demands chargeable against the 
county, which bave been le~ally ex
amined, allowed, and ordered paid by 
the board of county commissioners; 
also for all debts and demands against 
the county. when the amounts are 

fixed by law, and which are not di
rected to be audited by some other 
person or tribunal; which warrants 
shall be signed by the county clerk 
and the chairman of the board of 
county commissioners, excepting war
rants drawn on the redemption fund; 

"4. He must keep accounts current 
with the treasurer, and when any 
person deposits with the countv 
treasurer any money paid into th'e 
treasury, the county clerk shall he 
furnished by the treasurer with a du
plicate of the receipt issued to snch 
person, which duplicate receipt shall 
be filed in the office of the county 
clerk, and such countv' clerk shall 
charge the treasurer with the amount 
thereof. 

"5. Make the annual statement as 
prescribed in Section 16-2924." 

Sub~ections 3. 4 and 5, set forth 
above, clearly indicate that the County 
County Clerk and Recorder is the ac
countant orl bookkeeper for the county 
and the duties of the clerk and his 
deputies as such are by this law so 
prescribed. 

It is therefore my opinion that the 
Board of County Commissioners may 
not contract with a private individual 
to perform the services of a county 
accountant or bookkeeper, as those 
duties are bv law made the duties of 
the office o'f County Clerk and Re
corder. 

Opinion No. 42. 

Public Employees Retirement System 
Contracts, Validity of-County 

Commissioners, Power to 
Contract. 

HELD: That the contract between 
Silver Bow County and the Public Em
ployees Retirement System is a valid, 
existing contract. Under the Act and 
the contract; appropriate deductions as 
prescribed by the Public Employees 
Retirement Act must be made as to all 
employees who elected to come under 
the System at the time the contract was 
made and as to all new employees of 
Silver Bow County as set out in the 
Public Employees Retirement Act. De
duction of the appropriate contribu
tions as provided in the Public Em-
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ployees Retirement Act does not con
travene ,any provision of the Consti
tution of the State of Montana or of 
the United States. 

September 16, 1953. 

~r r. N. A. Rotering 
County Attorney 
Silver Bow County 
Butte, Montana 

Dear ?'.fr. Rotering: 

You have requested my opinion on 
the following questions: 

(1) Is the con tract between Silver 
Bow County and the Public Em
ployees Retirement System valid? 

(2) Are new employees of Silver 
Bow County required to become 
members of the Public Employees 
Retirement System upon accepting 
employment? 

I have examined the contract be
tween Silver Bow County and the 
Board of Administration of the Pub
lic Employees Retirement System. 
On its face, it is a complete, proper 
and lawful contract and one which is 
within the power of the Board of Coun
ty Commissioners to make on behalf 
of the County. I have also examined 
the Resolution of Intention adopted 'by 
the then Board of Countv Commis
sioners under the provisions of Section 
68-301, R. C. l\L, 1947. and find that 
it is in compliance with the require
ment of subsection (a) of that section 
of the Act. in that it contains a suffi
cient summary of the major provisions 
of the proposed Retirement System. 

If the contract is invalid. it must he 
by reason of the fact' that the ballot 
submitted to the then employees of 
Silver Bow County is insufficient to 
meet the requirements of sub-section 
(a) of Section 68-301, R. C. M., 1947. 

So far as here pertinent, Section 68-
301. R. C. M., 1947 after providing 
generally for the making of contracts 
between the Public Employees Retire
ment System and the various munici
pal corporations, reads: 

"(a) Said legislative body (Board 
of County Commissioners) shall 

'adOPt a resolution giving notice of 

intention to approve said contract, 
which resolution shall contain a sum
mary of the major provisions of the 
proposed retirement system. Such 
contract shall not be approved unless 
and until an election has been held 
to permit the employees proposed to 
be included in the retirement system 
to express, by secret ballot, their ap
proval or disapproval of said retire
ment proposal. The ballot at such 
election shall include the summary 
of the retirement system as set forth 
in the foregoing resolution . . ." 

The ballot as submitted to the then 
employees of Silver Bow County did 
not contain the summary of the Retire
ment System that appeared in the 
Resolution of Intention. The ballot as 
submitted was in the following words: 

"Shall Silver Bow County, State of 
Montana, participate in the Public 
Employees Retirement System, estab
lished by the law with respect to its 
employees upon the same basis as 
applying to State employees in said 
statute. (Chapter 212, Laws of Mon
tana, 1945)." 

Whether the ballot sets out, with 
the particularity that seems to be con
templated by the statute, the general 
provisions of the Retirement System 
need not be determined to answer your 
question. It does spell out that the 
employees of Silver Bow County shall 
participate in the system on the same 
basis as State employees. Further, 
specific reference is made to the pro
visions of the statute which sets out 
the basis upon which State employees 
participate in the System. 

This contract between the County 
and Public Employees Retirement Sys
tem was made within the statutory au
thority of the County Commissioners. 
From the letter of the Clerk and Re
corder. there is nothing to indicate 
that any of the comolaining employees 
were employed by Silver Bow County 
at the time the contract was entered 
into. Of the III employees who voted, 
107 voted in favor of participating in 
the Retirement System. There seems 
to be no contention that the then em
ployees of Silver Bow County would 
not have voted for participation in the 
system had the language appearing in 
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the Notice of Intention appeared on 
the ballot. Further, it is to be noted 
that in the six vears the contract has 
been in effect, -the County Commis
sioners of Silver Bow County have not 
sought to have the contract abrogated, 
modified or set aside, nor is there any
thing now indicating that it is the de
sire of the County Commissioners of 
Silver Bow County, or of the majority 
of its employees to have the contract 
set aside. 

In my opinion. the provisions of 
Section 68-301, sub-section (a), as to 
what is to appear on the ballot. are 
directory and in the absence of a show
ing that the participating employees 
voting at the election were misled to 
their prejudice by the failure to incor
porate in the ballot the summary of 
the provisions of the proposed Retire
ment System, failure to incorporate in 
the ballot the major provisions of the 
proposed Retirement System does not 
render the contract void. 

As to the statements attributed to 
members of the Board of County Com
missioners at the time the contract was 
entered into as to their understanding 
of the meaning of the contract. the 
ordinary rules, of course, apply. The 
contract sneaks for itself. Its terms 
seem to be clear and unambiguous, 
and the terms of the contract mav not 
he varied by parol statements of ;:nem
hers of the Boarrl of County Commis
sioners. 

The Resolution of Intention sets out 
the procedure adopted by the Board of 
Administration of the Public Em
plovees Rertirement System for the 
making of contracts w:th Counties. 
The resolution sDecifically refers to 
the statute creatin~ th~ Retirement 
System. and it specifically provides 
that the contract between the County 
and the Board of Administration of 
the Public Employees Retirement Sys
tem shall he amendf'd by any amend
ment to the Public Employees Retire
ment Act made by subsequent State 
Legislatures. The contract is a valid. 
existing one which may be avoided or 
rescinded only as provided in the Pub
lic Employees Retirement Act. 

Your second question concerns 
whether or not new employees of Sil
ver Bow County are required, by the 

contract or the law, to become mem
bers of the system upon their em
ployment. 

By the terms of the contract itseff, 
Paragraphs I. VI and VII. the provi
sions of the Public Employees Retire
ment Act are incorporated into the 
contract. By the Act, the then em
ployees of Silver Bow County had an 
election whether or not they wished 
to be covered by the Retirement Sys
tem. 

At the ·time of the execution of the 
contract, Section 68-202, R. C. M., 
1947. provided that all employees be
come members of the Retirement Sys
tem after one half year of continuous 
service. This section was amended in 
1951. and now reads: 

"Except as herein expressly ex
cluded from membership all em
ployees shall become members of the 
retirement system as follows: (a) AI] 
permanent and probationary em
ployees sha II become mem bers on the 
first day of employment ..... 

This provision relates to State el11-
ployees, but Paragraph I of the con
tract specifically provides that the Puh
Iic Employees Retirement Act "shall 
apply to the employees of the con
tracting County upon the identical 
terms and conditions as set forth in 
said Act for State employees, effec
tive as of the first day of July, 1947." 

Further, Section 68-301 (b) reads: 

":\>Iembership in the retirement sys
tem shall be com pulsory for all em
ployees included under said con
tract." 

Paragraph VI of the contract pro
vides that any amendments made to 
the Public Employees Retirement Act 
"shall immediately apply to and be
come a part of this contract, and shall 
amend the same accordingly." 

It is clear that under the terms of 
the ron tract and the statute, all new 
emplovees of Silver Bow County, em
ploved after the effective date of the 
contract, must become members of the 
system after six months of emplovment 
prior to the amendment of 1951 and 
immediately upon becoming employed 
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since the amendment of 1951. l\lem
bership in the Public Employees Re
tirement System in Silver Bow County, 
after the effective date of the contract, 
was, and is a condition of employment. 

This raises the question of whether 
the requirement of membership in the 
Retirement System violates some con
stitutional rights of new employees of 
Silver Bow County. That it does not 
do so is well established. 

In the case of Pennie vs. Reis, 132 
U. S. 464, 33 L. Ed. 426, 10 S. C. 149, 
it was held that deductions from a po
liceman's pay for contributions to a 
police pension fund were not an un
constitutional taking of property with
out due process of law. 

Pension funds contributed to by the 
employees as well as by the employers 
for firemen, policemen. school teachers 
and other public employees have been 
in effect for many years. and where 
they exist by specific statutory author
ity. they have been consistently upheld; 
see Bowler vs. Nagel, 228 Mich. 434, 
200 N. W. 258. 37 A. L. R. 1154 and 
Hughes vs. Traeger. 264 Ill. 612. 106 
N. E. 431. J n the latter case the Court 
said: 

"The effect of the law was to re
duce the salary which the complain
ant would receive $2.0Q. a 1110nth. but 
he was not thereby deprived of his 
property, for he had no property in 
his unearned salary." 

Under the Public Employees Retire
ment Act of Montana, the employee 
members of the Montana System have 
a vested right in the contributions 
made to the Retirement System. Undr>r 
Sections 68-901. 68-1001, 68-1004. 68-
1101 and 68-1201. R. C. M .. 1947. as 
amended the employee member. or his 
beneficiaries are assured the return of 
contributions made with interest on an 
actuarial basis. together with the a')
propriate matching amount paid by the 
Public employer after the expiration 
of the period of employment set out 
in the Act. 

It is, therefore. my opinion that the 
contract between Silver Bow County 
and the Public Emplovees Retirement 
System is a valid, existing contract. 
Under the Act and the contract, ap
propriate deductions as prescrihed by 

the Public Employees Retirement Act 
must be made as to all employees who 
elected to come under the System at 
the time the contract was made and 
as to all new employees of, Silver Bow 
County as set out in the Public Em
ployees Retirement Act. Deduction of 
the appropriate contributions as pro
vided in the Public Employees Retire
ment Act does not contravene any 
provision of the Constitution of the 
State of Montana or of the Uniteci 
States. 

Opinion No. 43. 

Small and Irregular Tracts of 
Land-Recording. 

HELD: 1. The provisions of Sec
tion 11-614, R. C. M., 1947, apply to 
small and irregularly shaped tracts of 
land anywhere in the county. 

2. The provisions of Section 11-614, 
R. C. M., 1947, do not apply to sales 
of single pieces of property which are 
not part of a tract being subdivided 
within the meaning of that section. 

September 26, 1953. 

"/vlr. John A. Forsythe 
County Attorney 
}[issoula County 
:'I1issoula, Montana 
Dear Mr. Forsythe: 

You have· asked my opinion upon 
the following question: 

Does Section 11-614. R. C. :\'f., 
1947, refer only to small and irregu
larly shaped tracts within cities and 
towns and additions thereto, or does 
it have application also to small and 
irregularly shaped tracts situated 
elsewhere in the county? 

Section 11-614, R. C. M~, 1947, is 
included in Chapter 6, Title 11 R. C. 
M .. 1947, which is entitled "Plats of 
Cities and Towns and Additions There
to." However, its legislative history 
reveals that it was intended to apply 
to small and irregularly shaDed tracts 
anywhere in the county. The present 
Section 11-614, supra, was originally 
enacted as Section 5, Chapter 119, 
Laws of 1917. The full title of Chapter 
119, Supra, was' as follows: 
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