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The only changes made by Ch. 219, 
supra, are to raise the beginning pay 
of probationary patrolmen, and to 
standardize the yearly pay increases at 
twenty dollars per month each year. 
The system of yearly pay increases, 
based upon seniority, has been retained 
intact. 

Both Chapter 187, Laws of 1951, and 
Ch. 219, Laws of 1953, provide that 
salaries of patrolmen and other offi
cers "shall not exceed those named in 
the following schedule ..... (Empha
sis supplied.) It is this language which 
gives rise to the question whether or 
not the salaries may be fixed at 
amounts less than the rates specified in 
the schedule. 

Prior to 1951, Section 31-105, supra, 
provided that the Montana highway 
patrol board should fix the salaries of 
patrolmen, subject to the approval of 
the board of examiners: 

" ... The 'Montana highway patrol 
board shall prepare a schedule of 
compensation and expenses for all pa
trolmen and submit it to the state 
board of examiners for their ap
proval ..... 

Ch. 187, Laws of 1951. changed this 
system, and substituted in its place the 
system of yearly increase, based upon 
length of service. After the passage 
of Ch. 187, Laws of 1951, the full 
amount specified in the schedule for 
each grade of patrolman was always 
paid. That Act was construed, by all 
the executive agencies involved, as fix
ing, not a maximum rate which might 
or might not be paid, but a definite 
and fixed rate of compensation which 
must be paid. The same language was 
carried forward unchanged into Ch. 
219, Laws of 1953. When the legisla
ture re-enacts a statute which has been 
interpreted in a particular manner by 
the executive agency charged with its 
enforcement, and does not change the 
provisions so interpreted. it is presumed 
that the legislature is satisfied with the 
interpretation. and intends to confirm 
it. (State v. Brannon. 86 Mont. 200. 
283 Pac. 202. Bedford v. Colo. Fuel 
and Iron Corp., 102 Colo. 538. 81 P. 
(2d) 752. Helvering v. Bliss, 293 U. S. 
144, 56 S. Ct. 17.) 

Further, Ch. 219. Laws of 1953, pro
vided that the yearly increases for pa-

trolmen after their probationary period 
should be fixed in amount and auto
matic. 

It is therefore my opinion that the 
salary schedule provided for in Ch. 
219, Laws of 1953, is mandatory, and 
the highway patrol board does not 
have the power to fix salaries at less 
than the amounts specified therein. 

Opinion No. 4{). 

County Commissioners, Powers of
Civic Center Commission. 

HELD: A Board of County Com
missioners, in the absence of interven
ing rights of third persons, may dis
solve a Civic Center Commission cre
ated by the board under Section 16-
100SA, R. C. M., 1947. 

September I, 1953. 

:\1rs. Loretta L. Sullivan, 
Chairman 

Board of County Commissioners 
Silver Bow County 
Butte, Montana 

Dear Mrs. Sullivan: 

You have asked my op1l1JOn as to 
whether "the Board of County Com
missioners have the authority-to dis
solve the Civic Center Commission." 

You have submitted these facts: The 
Civic Center Commission was created 
by resolution of the Board of County 
Commissioners on June 6, 1951, pursu
ant to the provisions of Section 16-
1008, R. C. M., 1947, as amended by 
Chapter 5 of the Laws of 1949; the 
Civic Center Commission has never 
entered alone into any contracts-a11 
contracts have been entered into by 
the Board' of County Commissioners 
and the manager of the Civic Center; 
all claims and expenditures are author
ized and signed only hy the Board of 
County Commissioners: a contract has 
been made for the services of a man
ager; and this contract has been signed 
by the Chairman of the Civic Center 
Commission. the Chairman of the 
Board of County Commissioners and 
the manager;· and members have been 
appointed to the Civic Center Com mis
bion for terms as provided in the statute. 
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1 t is a fundamental propoSition of 
law that a Board of County Commis
sioners has such powers, and such 
powers only, as are expressly or im
pliedly conferred by the Constitution 
or statutes, or which arise by neces
sary implication from those expressly 
granted (American Surety Co. of New 
York vs. Clarke, 94 Mont. 1, 20 Pac. 
(2d) 831; Lewis vs. Petroleum County. 
92 Mont. 563, 17 Pac. (2d) 60; Yellow
stone Packing Co. vs. Hays, 83 Mont. 
1, 268 Pac. 555). The power to dis
solve the commission is not specifically 
granted by Section 16-1008A, supra, 
and the question is whether or not the 
power exists by implication. 

I t is also a fundamental proposition 
that where the rights of third parties 
have not intervened, a county board 
may modify or repeal its acts when 
such acts are legislative, administra
tive, or ministerial in their nature (20 
C. J. S., Counties, Sec. 93, p. 872). In 
the case of State ex reI. Peninsula Se
curity Co. vs. Board of County Com
missioners, 62 Mont 69, 202 Pac. 1108, 
the Supreme Court of Montana said: 

"If the board of county commis
sioners had discretion in the matter 
inl the passing of the resolution which 
was passed for the establishment of 
the fire district of Square Butte and 
authorizing the levy of the tax upon 
the property within that district, it 
also had the discretion to rescind that 
action, providing that no rights had 
become vested by reason of the pass
ing of the resolution." 

According to the rule of this case, if 
no rights of third parties have become 
vested and would be cut off by the ac
tion of the Board in dissolving the 
Civic Center Commission, the Board 
may dissolve it. 

There are no intervening rights 
which would be cut off by the dissolu
tion. All contracts, having been made 
with the Board of Commissioners. 
would be unaffected. The contract of 
the manager would remain in effect, 
just as would the other contractual 
obligations. The only substantial ques
tion involves the rights of the members 
of the Civic Center Commission to re-
1JJl<in in otfice for the full terms to 
which they were appointed. 

A county empowered by the legis
lature to create an office may, if unre
stricted, abolish it (State vs. Hudson 
County, 53 N. J. L. 585, 22 Atl. 56; 
Hatfield vs. County Ct., 80 W. Va. 165, 
92 S. Ei. 245; 4 A. L. R. 224, 42 Am. 
Jur. Public Officers, §33, p. 905). Ten
ure of office does not prevent a genu
ine abolition of the office, and the in
cumbent has no vested right in the 
office (Topping vs. Houston, 94 Neb. 
445, 143 N. W. 796). 

It is therefore my opinion that a 
Board of County Commissioners, in 
the absence of intervening rights of 
third persons, may dissolve a Civic 
Center Commission created by the 
Board under Section 16-1008A, R. C. 
I'd., 1947. 

Opinion No. 41. 

Boards of County Commissioners
Contracts-Private Individuals

Duties of County Officers. 

HELD: The Board of County Com
missioners may not contract with a 
private individual to perform the serv
ices of a county accountant or book
keeper, as those duties are by law made 
the duties of the office of County Clerk 
and Recorder. 

September 5, 1953. 

:\T r. William ~1. Black 
County Attorney 
Toole County 
Shelby, Montana 

Dear ,\fr. Black: 

You have requested my opinion as 
as to whether the Board of County 
Commissioners may hire a private in
dividual to act as bookkeeper for the 
county. 

The facts presented state that the 
Board of County Commissioners ac
cepted the resignation of the Deputy 
Clerk and Recorder and hired the same 
person to do the bookkeeping and ac
counting for the county. Further, the 
facts state that as Deputy Clerk and 
Recorder, the individual's duties werc 
those of bookkeeping for the county 
in addition to other deputy work. The 
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