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Since there is no specific authority 
on the question of whether or not the 
offices of City Treasurer and City 
Clerk are incompatible, it is necessary 
to look at the powers and duties of the 
two offices. 

Section 11-805, R. C. M., 1947, enu
merates the general duties of the city 
clerk and Section 11-807, R. C. M., 1947, 
the general duties of the city treasurer. 
A study of these sections reveals that 
the two offices constitute a check on 
each other. In certain instances, the 
city treasurer is commanded to give a 
receiPt .to the city clerk for various 
charges. The clerk must keep a finance 
book which contains all the warrants 
drawn upon the City Treasury and he 

o must make copies of the payment of 
all fees which he is allowed to charge, 
and these fees must be paid to the 
city treasurer. The city clerk must 
certify the results of the election for 
the office of city treasurer to the 
county clerk and, also, prepare a com
plete statement of the financial condi
tion of the city or town to the State 
Examiner. 

1t is, therefore. my opinion that the 
offices of the city treasurer and city 
clerk are incompatible and that one 
person cannot hold both offices, since 
the duties of the offices necessarily 
conflict, in that one office has the 
power and duties of supervising and 
checking on the powers and duties of 
the other office. 

It is further my opinion that it is 
contrary to public policy to allow one 
person to retain both the office of city 
treasurer and city clerk. 

Opinion No. 25. 

State Board of Prison Commissioners
Good Time-Statutory Time-Con

victs - First ,Offenders - Prior 
Offendef's-State Juvenile In

stitutions - Federal Re
formatories - Felony 

Convictions. 

HELD: A convict with no prior fel
ony convictions who may have had one 
or more commitments to state juvenile 
institutions or federal reformatories 
within or without the State of Mon
tana. is a first offender and should be 
credited with good time in accordance 

with the rules and regulations ,as set 
by statute and the Board of, Prison 
'Commissioners for first offenders. 

June 6, 1953. 

Mr. Fred Douglas, Superintendent 
Montana State Bureau of Criminal 

Identification and Investigation 
Headquarters, Montana State Prison 
P. O. Box No.7 
Deer Lodge, Montana 

Dear Mr. Douglas: 

Your letter of April 23 requests an 
opinion on the following question: 

"Should a first offender in the Mon
tana State Prison be credited with 
'good time' as such, or 'loser's time,' 
when his case history reveals one·or 
more commitments to state industrial 
schools and/or federal reformatories, 
as a juvenile offender but no previ
ous convictions as a felon?" 

Chapter 7 of Title 80, R. C. M., 1947. 
provides for the State Prison, State 
Board of Prison Commissioners and 
the various powers and duties dele
gated thereto. Section 80-739, R. C. M .• 
1947, provides in part that: 

"The board is hereby authorized 
and required to grant to any convict 
confined in the state prison, who 
shall well behave himself and who 
shall perform regular labor during 
good health, either within or without 
the state prison inclosures, a credit of 
the time from his sentence as appears 
in the following table, for respective 
years of his sentence, and pro rata 
for any part of a year when the sen
tence is for more or less th:\I1 a year. 
..... (Emphasis supplied.) 

Section 80-740, R. C. M., 1947, pro
vides for additional good time and is 
in part herein set forth: 

"The Board of Prison Commission
ers is hereby authorized and required 
to adopt rules and regulations applic
able to all convicts employed upon 
any prison work or activity. whereby 
said convicts so employed, but only 
while so employed, may be granted 
additional I!;ood time allowance, in 
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addition to that now provided by the 
preceding section for good conduct 
. . . provided, said rules may grant 
not to exceed an additional good time 
allowance of 10 days per month ... " 
The Montana Supreme Court has 

ruled that the right to a reduction in 
term as "good time" is purely statutory 
and controlled by the Legislature and 
may be acquired in the manner and 
under the circumstances pointed out 
by the statute. Stevens v. Connelly, 
48 Mont. 352, 138 Pac. 189, and State 
ex reI. Hollis vs. the District Court, 
........ Mont ......... , 238 Pac. (2d) 909. 

Therefore, the good time acquired 
by an inmate in accordance with Sec
tion 80-739, supra, applies to all quali
fied inmates whether they are first of
fenders or prior offenders. 1 t is only in 
the second statutory provision al::ove 
mentioned where latitude is allowed by 
the legislature to differentiate between 
a prior offender and a first offender 
in the amount of additional good time 
he may earn. The statute requires 
rules for all convicts in that respect 
but leaves discretion in the board as 
to the amount of time that mav be 
earned by the different classes of -con
victs. It is here that the question you 
present manifests itself. 

Section 10-611, R. C. M., 1947, states 
in part: 

"No commitment of any such de
linquent child to any institution under 
this Act shall be deemed commitment 
to a penal institution. No adjudica
tion upon the status of any delin
quent child in the jurisdiction of the 
court sha1l operate to impose any of 
the civil disabilities ordinarily im
posed by conviction, nor shall any 
delinquent child be deemed a criminal 
by reason of such adjudication, nor 
shall such adjudication be deemed a 
conviction, nor shall any child be 
charged with or convicted of any 
crime in any court except as provided 
in the preceding section of this Act. 
The disposition of the delinquent 
child or any evidence g-iven in the 
court shall not be admissible as evi
dence against the child in any other 
case or proceeding." 

The statute is clear and unambigu
OllS. The statute is to be construed 
accordinJ( to the fair import of its 

terms with a view to. its object and to 
promote justice. Section 94-101, R. C. 
M., 1947. Therefore, for the purposes 
set forth in the statute and in the 
courts of law, a juvenile commitment 
is not a criminal conviction. The term 
Hfirst offender" as used with respect 
to the state prison refers only to initial 
felony convictions, since all inmates 
in the state penitentiary are received as 
the result of felony convictions. Sec
tion 94-114, R. C. M., 1947. 

Therefore, since, by statute, the in
mate has no felony record, he should 
be accorded all the rights of a convict 
with no prior convictions. 

It is therefore, my opinion that a 
convict with no prior felony convic
tions who may have had one or more 
commitments to state juvenile insti
tutions or federal reformatories within 
or without the State of 1\1ontana, is a 
first offender and should be credited 
good time in accordance with the rules 
and regulations as set by statute and 
the Board of Prison Commisisoners 
for first offenders. 

Opinion No. 26. 

Venue-Crimes Committed on Bound
aries-Counties-Transporta-

tion of Cattle. 

HELD: The county from which live
stock are removed without being in
spected is the county in which the 
proper venue lies for filing a misde
meanor charge under the provisions of 
Section 46-801, R. C. 1\1., 1947. 

:\'fr. Leo H. Murphy 
County Attorney 
Teton County 
Choteau, Montana 

Dear lIfr. Murphy: 

June 10, 1953. 

You have submitted the following to 
my office: 

"In connection with the filing of a 
complaint by a livestock inspector for 
failure to have inspection of livestock 
before transporting the livestock 
across county lines under Section 46-
801, R. .c. 1\-1.. 1947, the following 
question has arisen: 
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