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forth in Sections 75-1901 through 75-
1905, R. C. l\t, 1947. Section 75-1901, 
R. C. 11., 1947, provides as follows: 

"The duties of the district clerk 
shall be as follows: 

"To attend all meetings of the 
board of trustees; but if he shall not 
be present, the board of trustees shall 
select one of their number as clerk. 
who shall certify the proceedings of 
the meeting to the clerk of the dis­
trict to be reccrded by him. He shall 
keep his record in a book to be fur­
nished by the board of trustees, and 
he shall preserve a copy of all re­
ports made to the county superintend­
ent, and safely preserve and keep all 
hooks and documents belonging to 
his office. and shall turn the same 
over to his successors." 

The word "clerk" as employed in the 
above-quoted statute denotes and refers 
to those persons whose duties are prin­
cipally clerical, in which position they 
are not required to exercise judgment 
and discretion with reference to offi­
cial or departmental work. 

While the clerk is required to use in­
telligence, judgment and discrimina­
tion. the title clerk has generally been 
associated with clerical duties as con­
tradistinguished from those of an ad­
ministrative or executive character. 

"A mere clerk is not an officer ... 
The title clerk is properly that of an 
employee." U. S. v. Smith. 124 U. S. 
525, 31 L. Ed. 534, 8 S. Ct. 595. 

A clerk of a school district would 
not be considered an officer under the 
definition as laid down in State ex reI. 
Barney v. Hawkins, 79 1\1ont. 506, 516. 
257 Pac. 411, as the position is one 
held at the pleasure of the school trus­
tees; one that has no permanency or 
continuity in employment; and further, 
the duties of the clerk of a school dis­
trict are merely clerical. 

The clerk of the school district, fur­
ther, has no control or sl1!)ervisory 
power over the school hus drivers and 
janitors, n..:>r docs he pay the wages of 
these em ployees. 

With these tenets set forth, it is 
obvious that since the clerk of the 
school district is not an officer. it is 
my opinion that there is no incom­
patibility or official status attached to 
his employment that would pre\'ent 

him from working for the school dis­
trict in another capacity, particularly 
that of a school bus driver or janitor. 

Opinion No. 106. 

Insurance-Casualty Benefit Associa­
tions-Insurance Commissioner. 

HELD: Automobile associations in­
demnifying their members against col­
lision loss are insurance corporations 
under the jurisdiction of the insurance 
commissioner of the State of Montana, 
and must comply with the laws of 
:\fontana and regulations therefor. 

:Mr. James P. Lucas 
County Attorney 
Custer County 

December 10, 195+. 

Miles City, Montana 

Dear 1\11'. Lucas: 

You have requested my opinion as 
to whether a so-called benevolent auto 
association, hereinafter called the As­
sociation, is correctly considered an in­
surance corporation by the Commis­
sioner of Insurance of the State of 
Montana. 

The Association enters into a con­
tract with its various members indi­
vidually, which entitles the member 
possessed of a motor vehicle to such 
an amount as may be collected from 
the members, but limited to $100.00, 
and no greater than the loss sustained 
in the event said vehicle is involved in 
collision or upset caused bv accident. 
The member pays the $10.00 member­
ship and the initial $1.00 assessment 
fee and promises to pay subseouent 
assessments as they are called, It 
should be noted that the executive 
board and officers receive and handle 
the funds of the Association with no 
provision for their bonding. The effect 
of the agreement between the member 
and the Association is that the member 
agrees to keep money in the fund and 
the Association ag-rees to pay money 
from the fund in the event of accident 
to the member's automobile. 

Section 40-1301, R. C. :\1.. 1947, 
states in part as follows: 
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"Corporations, associations, and so­
cieties, organized to do the follow­
ing-described business, are insurance 
corporations within the meaning of 
this Act: 

.' * * * * 
"3. To insure against ... the risks 

of navigation and transportation. 

* • * *" 
Section 40-1302, R. C. l'd., 1947. re­

quires that all such insurance corpora­
t.ons be licensed before commencing 
business in the State of Montana. 

Section 40-1409, R. C. M., 1947. sets 
forth the type of insurance that an in­
surance corporation under this chapter 
may sell. Subsection 1 of that section 
states in part: 

..... to insure against loss or dam­
age to motor vehicles resulting from 
accident, collision, or marine and in­
land navigation and transportation 
perils; ... " 

Section 40-101, R. C. 1\1., 1947, de­
fines insurance as follows: 

"Insurance is a contract whereby 
one undertakes to indemnify another 
against loss, damage, or liability aris­
ing from an unknown or contingent 
event." 

It is readily apparent that the mem­
hers are induced to enter into this con­
tract upon the belief that they shall be 
indemnified at least in part for dam­
ages resulting from the contingencies 
contained in the contract. There can 
be no other legitimate purpose for 
the Association. In view of the fore­
going, and without reference to further 
authority. the conclusion is inescapable 
that by the laws of the State of :\10n­
tana the Associ?tion purports to be in 
the automobile insurance business and 
therefore must comply with the laws 
of the State of ;\[ontana with respect 
to the regulations therefor. 

1 II addition to the foregoing, if the 
Association was proposed as a motor 
club service company under the terms 
of Section 66-101. et seq. R. C. M., 
1947, it would likewise be under the 
jurisdiction of the Commissioner of 
Insurance of the State of Montana, and 
must properly qualify and be licensed 
therefor. 

It is. therefore, my opinion that such 
associations are under the jurisdiction 
of the Insurance Commissioner of the 
State of Montana and must Qualify to 
do business as an insurance corporation 
in accordance with Title 40 of the Re­
vised Codes of Montana, 1947. 

Opinion No. 107. 

County Commissioners--Powers of­
Speed Limits - Unincorporated 

Towns - County Highways­
Public Highways-High-

way Patrol. 

HELD: County commissioners have 
the authority to fix speed limits upon 
public highways in unincorporaced 
towns within their jurisdiction and at 
any points on county highways where 
the supervisor of the Highway Patrol 
has not acted to establish speed zones. 

December 11, 1954. 

:\f r. Cecil N. Brown 
County Attorney 
Prairie County 
Terry. Montana 

Dear }Ir. Brown: 

You have requested my opinion upon 
the following question: 

"Does a Board of County Commis­
sioners have authority to fix speed 
limits in unincorporated towns and 
at certain points on county high­
ways ?" 
Prior to the enactment of Olapter 

73. Laws of 1953, it was undisputed 
that County Commissioners had this 
power. Section 31-107, R. C. M .. 1947, 
provides in part: 

,. * * * * 
"The supervisor of the Highway 

Patrol is authorized and empowered 
to determine and establish on any 
public highway of the State of Mon­
tana, or any portion thereof. limited 
speed zones and minimum speed 
zones. The boards of county commis­
sioners in the counties in which they 
have jurisdiction, are authorized and 
empowered '0 determine and establish 
on any road or street without the 
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