
OPl:\'IO:\'S OF THE :\TTOR)';EY GE)';EH.AL 165 

of eighteen (18) years, if it be mage 
to appear while there as an inmate 
he deported and conducted himself 
in such a manner as to make it rea­
sonably probable that he has reform­
ed and is a proper person to be dis­
charged." 

The President's sole power with re­
gard to the release of boys is one of 
I ecommendation only. Section 80-820. 
R.C.M., 1947, embodying such power 
provides: 

"Releases On Parole. The execu­
tive board, on recommendation of the 
president of the school may release 
a boy on trial or parole, but in all 
cases where a boy is released on 
trial or parole, he must, at stated in­
tervals, report his conduct to the 
president and present certificates of 
good behavior, whereupon his leave 
or parole may be extended, or the 
executive board, by a unanimous vote, 
may grant him a full and uncondition­
al discharge and order him finally re­
leased from the custody and control 
of such school. I t shall be the duty 
of the president to recall and return 
to the school any boy who may not 
be conducting himself properly. or 
who may not have a suitable home. 
and for such purpose such industrial 
school shall ha ve sole custody and 
control over any boy so paroled until 
he shall have reached the age of 
twenty-one (21) years. or until he 
shall be finally discharged." 

Control and custody of boys com­
mitted to the T ndustrial School is 
properly in the hands and judp'"ment 
of the President. Such control is ex­
ercised even after a boy is released on 
trial or parole until such boy reaches 
the age of twenty-one (21). The only 
exception is provided in Section 80-820. 
supra, whereupon the executive board 
may by unanimous vote grant a full 
arid unconditional discharge. Unless 
such unconditional discharge is granted. 
the law requires that a boy released 
on trial or parole be subject to recall 
and return to the school. 

It is. therefore, my opinion that the 
President of Montana State Industrial 
School is without power. in the absence 
of a court order, to assign the custody 
or control of a bov under his jurisdic­
tion to the armed' forces. 

Opinion No. 103. 

Nepotism - Public Policy - Husband 
and Wife-Statutes 

HELD: A sheriff may not employ 
his wife, or anyone related to him I>Y 
consanguinity within the fourth degree 
or by affinity within the second degree, 
as a matron under his supervision~ or 
for any position of trust or emolument 
within any department of this state or 
any of its political subdivisions, even 
though the authorization for such em­
ployment has been given by his board 
of county commissioners. 

1 ... Ir. R. E. Towle 
State Examiner 

December 2. 1954. 

State Capitol Building 
Helena, Montana 

Dear Mr. Towle: 

You have submitted for my consid­
eration the following question: 

"Is it lawful under our Montana 
laws pertaining to Nepotism for a 
County Sheriff to employ his wife as 
a matron under his supervision? 

Section 59-519, R.C.M., 1947, pro­
vicies in part that: 

"It shall be unlawful for any per­
son or any member of any bo,!-rd, 
hureau or commission, or employee 
at the head of any department of this 
state or any political subdivision 
thereof to appoint to any position of 
trust or emolument any person or 
persons related to him or them or 
connected with him or them bv con­
sanguinity within the fourth degree, 
01' hy affinity within the second de­
gree ... " 

The following section. Section 59-520, 
R. C.M., 1947, makes it a misdemeanor, 
punishable by a fine of from fifty dol­
lars ($5000) to one thousand dollars 
($1,000.00) and imprisonment up to six 
months. to violate the provisions of 
Section 59-519, supra. 

Montana laws prohibiting Nepotism 
were considered by the ~Iontana State 
Supreme Court in 19H in the case en-
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titled State v. School District No. 13, 
116 Mont. 294, 151 Pac. (2d) 168. In 
that case, the court said: 

"The final question is whether 
Florence Amundson was re-employed 
in 1941 as a teacher by the inaction 
of the two trustees, her husband and 
brother-in-law. They could not legal­
ly have acted to employ her. since 
Section 456.2, Revised Codes. (now 
Section 59-519. supra) makes it un­
lawful for members of any board to 
employ any person related to them 'by 
consanguinity within the fourth de­
gree. or by affinity within the secot~d 
degree.' Affinity means relationshtp 
by marriage ... " 

The application of Section 59-519. 
supra, and the other sections relating 
to Nepotism, has, since its enactment 
in 1933. been considered in thirty­
three (33) Official Opinions of the At­
torney General. These opinions are uni­
formly condstent in holding that pub­
lic officers and members of official 
boards may not appoint their relatives, 
related to them by consanguinity with­
in the fourth degree or by affinity with­
in the second degree, to hold any posi­
tion of trust or emolument within any 
department or political oubdivi,ion of 
this state. For opinions concerning the 
rf'lationship of husband and wife. read 
15 Opinions of the Attorney General 
214. No. 319; 18 Opinions of the At­
torney General 140. No. 124; and 19 
Opinions of the Attorney General 258. 
No. 160. 

J n the case entitled State ex reI. 
Kurth v. Grinde. 96 Mont. 608. 32 Pac. 
(2d) 15. the Montana Supreme Court 
('onsidered our ~tate Nepotism Act. 
Tn that rase a city council voted to 
confirm the apnointmrnt of the son of 
one of the coun-cil members to the posi­
tion of city water registrar. The pow­
er of appointment in that case rested 
in the mayor. subjef't to confirmation 
by the city council. I t was argued that 
the fathe; of the appointee could not 
vote with the other council members 
because of the Nepotism Act. In 
answering this argument and affirm­
ing the appointment, the Supreme 
Court of Montana said: 

" ... The statute by its term re­
strains only the appointing power. 
I ts provisions arc not sufficiently 

broad to affect the power or right of 
one voting for confirmation ... " 

In the instant case, the power of ap­
pointment of a matron rests in the 
sheriff subject to authorization granted 
by the Board of County Commission­
ers. In this respect, the holding stated 
in 24 Opinions of the Attorney General, 
No. lOis most appropriate: 

"The Board of County Commis­
sioners. while having the power to 
authorize the appointment of a ste­
nographer in the office of the County 
Attorney when such stenographic 
service is necessary to properly dis­
charge the duties of that officer. does 
not have the power to make the ap­
pointment." 

The appointive power here rests in 
the sheriff and thus the appointment 
must conform to the provisions of the 
state Nepotism Act. 

I t is therefore my opinion that even 
though authorization for the employ­
ment of a matron has been granted by 
the Board of County Commissioners. 
a sheriff still may not, since he is the 
appointive officer. employ his wife or 
anyone related to him by consanguinity 
within the fourth degree or by affinity 
within the second degree to hold such 
employment as matron or any position 
of trust or emolument within any de­
partment of this state or any political 
subdivision thereof. 

Opinion No. 104. 

State Board of Railroad Commissioners 
-Rate Schedule Decreases. 

HELD: The State Board of Rail­
road commissioners may grant car­
riers permission to decrease their rates 
when such decreases are requested by 
the carriers. and notice and hearing 
are not required. 

December 6. 1954. 

State Board of Railroad Commissioners 
State Capitol Building 
Helena, Montana 

Gentlemen: 

You have requested my opinion rela­
tive to the interpretation of Sections 
72-117 and 72-118, R.C.M., 1947. You 
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