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exist in the office of District Judge 
for said District." 'I1hi.s was a con
Siderate judgment of a learned judge 
in his own case. He dedaJred that a 
vacancy would exist from and after 
midnight on the ,last day of the year 
1947. We find that such a va.cancy 
does now exist and that it is wholly 
imIna-terial -whether the writing 
handed the governor announcing the 
judge's voluntary perma.nent with
drawal is termed "resignation" un
der subdivision 3 of section 511, Re
vised Codes, or ·a "retirement" under 
subdivision (ad) of section 2 of sec
tion I, Chapter 297, Laws of 1947." 

It is therefore my opinion that there 
is presently no V3iCaill!cy existing on the 
board of county comnu.ssloners of 
Prairie County, by reason of the notice 
of resignation tendered by one of the 
members to talDe efefct on January I, 
1953. Since the resignation 'Will not 
take effect until January I, 1953, a va
oancy will nl()t occur until such date, 
ergo the successor to the present in
cumbent's office must, in conformity 
with Article XVI, sec. 4 of the Mon
tana Oonstitution and Section 16-903, 
Revised Codes of Montana, 1947, be 
appointed at such time by the judge 
or judges of the judicial district in 
which the vacancy occurs to fill the 
office until the next general election. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 95 

Retail Liquor License Act-Licenses
County Licenses-Failure to Obtain 
License-Prosecution of Violators 

Held: Where a county has provided 
for a local license, as authorized 
by Section 4-430, Revised Codes 
of Montana, 1947, enforcement 
of the local license provision 
must be by virtue of Section 
84-2703, Revised Codes of Mon
tana, 1947. 

Mr. Roy W. Holmes 
County Attorney 
carter County 
Ekalaka, Montana 

June 16, 1952. 

Dear Mr. Holmes: 

You have requested my opinion as to 
whether an operator of a liquor estab
lishment who has been issued a state 
retail liquor license in accordance with 
Section 4-403, Revised Oodes of Mon
tana, 1947, but who has not obtained 
the county license as authorized by 
Section 4-430, Revised Codes of Mon
tana, 1947, may be prosecuted under 
the provisions of Section 4-439, Re
vised Oodes of Montana, 1947. 

Section 4-430, Revised Dodes of Mon
tana, 1947, reads as follows: 

"City And County Licenses-Fees. 
The city council of MlY incorporated 
town or city, or the county commis
sioners outside of any incorporated 
town or city, may provide for the 
issuance of licenses to persons to 
whom a license has been issued under 
the Pl'ovisins of this act, and may 
fix licemre fees thereof, not to ex
ceed a sum equal to fifty per cent 
(50%) of the license fee collected 
by the ,board from such license under 
this a.ct." 

The statute gives authority to the 
counties to grant licenses other than 
those granted ,by the Stlate Liquor Con
trol Board, however, the provisions are 
not mandatory. The penalty Pl'Ovision 
relative to the control of liquor .otatutes 
is Section 4-439, Revised Codes of 
Montana, 1947, and !reads: 

"Penalty For Violating Act-Revo
cation of LiceIllSe. Any person violat
ing any of the provisions of this a.ct, 
shall upon conviction thereof, be 
deemed guilty of a misdemeanor and 
punishable 'by such fine or imprison
ment, or both, as provided by law, 
except as is herein otherwise provid
ed. If any such licensee is convicted 
of any offense under this act his li
cense shall be immediately reVOked, 
or in the discretion of the board sus
pended temporarily for a time to be 
determined by the board." 

The above cited statute provides for 
punishment to "any person violating 
any of the provisions of this act." The 
a.ct does not require oounties to license 
liquor dealers. It permits the counties 
to license liquor establishments and 
sets a maximum limitation as to the 
fee which may be charged. 

Counties are statutory subdivisions 
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of the state and can only act under the 
authority to be found in the statutes. 
(Judith Basin County v. Livingston, 89 
Mont. 438, 298 Pac. 3~). A county is 
a civil division of the state for political 
and judicial Plll"POOe8. It does not pos
sess the POV;"ers of local legislation and 
control and is limited to the enforce
ment of ~aws as promulgated by the 
state legislature. (Yellowstone Packing 
and Provision Co. v. Hays, 83 Mont. I, 
268 Pac. 555) . 

An ordinance, being legislative in na
ture, is beyond the power of a county. 
The leglsl'ature has specifically author
ized a county to provide by resolution 
for the licensing of liquor establish
ments. In order to enforee a duly en
acted resolution requiring such lioense, 
resort must be hoo to the remedy pro
v.id'edby the statutory law of the state. 

The legislature has provided for the 
enforcement of the licensing powers 
gnanted to the oounties. Section 84-
2703, Revised Codes of Montana, 1947, 
states: 

"Prosecution Of Persons Failing To 
'l1ake Out License. Against any per
son required to take out a license 
who faiis, neglects, or refuses to take 
out such license, or who carries on 
or attempts to carry on business 
without such license, the county 
treasurer must ddrect suit, in the 
name of the state of Montana as 
plaintiff, to be brought for the re
covery of the license tax; and in 
suoh case either the treasurer or the 
county attorney must make the nec
essary affidavit for the writ of at
taohment, and such writ of attach
ment may issue without any bonds 
being given on behalf of the plaintiff; 
and in case of a recovery by the 
plaintiff, fifteen dollrurs damages 
must be added to the judgment and 
costs to be collected from the defend
ant. It shaH be the duty of the 
board of oounty commissioners of the 
state examiner when examining the 
treasurer's report, to investigate if 
aJnY persons 'are doing business in the 
county without a license, or if the 
amount of the license is insufficient. 
In either event the treasurer shaJ.I 
be officially notified, and thereafter 
shall be personally liable for such 
license or increase unless he prompt
ly proceeds under this section or un
der 84-2707 to collect the same." 

It is therefore my opinion that where 
a county has provided for a. 10011:1 li
cense as authorized by Section 4-4.30, 
Revised Codes of Montana, 1947, en
forcement of the local license provision 
must be by virtue of Section 84-2703, 
Revis'ed Codes of Montana, 1947. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 96 

Funeral Director-Undertak~ 
Mortuary-Insurance Agent

Incompatibility. 

Held: That a licensed funeral direc
tor, whether he be actively en
gaged in his profession or not, 
cannot be licensed as an agent 
for a life insurance company. 

Mr. John J. Holmes 
State Auditor 
Capitol Building 
Helena, Montana 

June 20th, 1952. 

Attention: Mr. J. D. Kelly 
Deputy Insurance Oommissioner 

Dea'l'Sir: 

You have requested my opinion as 
to whetJher or not an indiv.idual who 
is licensed as a ·funeral director and 
undertaker may also be licensed as an 
agent for a life instm'8.Ilce company, 
where the individual is not presently 
operating a mortuary, but where the 
individuaJ is the <active manager of a 
crematory and columba.rium. 

I call youx attention to Section 3, 
Chapter 197 of the Session Laws of 
1951 (Section 40-1945, Revised Codes 
of Montana, 1947), whiCh provides: 

"It shall be unlawful for any fu
neral director, undentaker or mor
tuary, or any agent, officer or em
ployee thereof to be -licensed as agent, 
solicitor or salesman ·for any life 
insurance company, corporation or 
association doing business within this 
state." 

The Supreme Court of the United 
states, in Daniel VB. Family Security 
Life Insurance Company, 336 U.S. 220, 
93 L.Ed. 632, 69 S.C. 550, overruling 79 
Fed. Supp. 62, upheld the constitu-
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