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the list of registered electors for a 
bond election the names of those who 
have died prior to election. You adVIse 
me that in determining the necessary 
forty per cent of the qualified electors, 
the election failed by two votes. You 
ask if the names of two deceased voters 
on the registration list may be disre­
garded. 

Section 75-3912, Revised Codes of 
Montana, 1947, pl'Ovides that at a 
school bond election "only qualified 
registered electors residing within the 
district who are taxpayers upon prop­
erty therein and whose names appear 
upon the last completed assessment 
roll ... shall have the right to vote." 
This section also requiTes the county 
clerk to prepaTe lists of such registered 
eLectors !lind poll books for the use of 
the judges at the electton. 

Under the provision of Section 75-
3914, Revised Codes of Montana, 1947, 
it is provided: 

"Whenev:er the question of issuing 
bonds for any purpose is submitted 
to the qualified electors of a school 
district at either a general or special 
school election not less than forty 
(4{) per centum of the qualified elec­
tors entitLed to vote on such question 
at such election must vote thereon, 
otherwise su·ch question shall be 
deemed to have been rejected; pro­
vided!, however, that if forty (40) per 
centum or more of such qualified 
electors do vote on such question at 
such election and .a majority of such 
votes shall be cast in favor of such 
proposition, then such proposition 
shall be deemed to have been ap­
proved' and llIdopted." 

It is to be noted that forty per cent 
of the qualified electors must vote, 
otherwise the proposition will be con­
sidered rejected. As Section 75-39·12 
requires the voters to be registered and 
makes it the duty of the oounty clerk 
to prepare lists of the registered elec­
tors, it is reasonable to assume that 
the forty per cent must be determined 
on the basis of the list prepared by the 
county clerk. The Supreme Court of 
Georgia, in several cases, considered a 
similalr question as presented here, and 
held that where a majority must be 
computed on the basis of registration 
lists, that the oourts may not deduct 
disqualified voters from the list in or­
der to determine whether a majority 

has favored the proposition submitted. 
Chapman v. Sum n e r Consolidated 
School District, 152 Ga. 452, 109 SE. 
129; Fairlburn School District v. Mc­
Clarin, 166 Ga. 867, 144 S.E. 765; and 
CaLloway v. Tunnell Hill School Dis­
trict, 51 Ga. App. 101, 179 S.E. 737. 

The purpose of the requirement of a 
forty per cent vote Is to set a standard 
for public interest in the election and 
it is not designed to dlsenfmnchise 
qualified electors, but to assure that 
the taxpayers 'Will not be subjected to 
payment of bonds approved by a very 
small number of qualified electors 
within a school district. 

It is, therefore, my opinion that the 
names of deceased voters may not be 
deducted' !Tom the registration lists in 
determining the necessary forty per 
cent of the qualified electors voting on 
a bond proposition submitted at a 
school district election. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 8'7 

State Lands and Investments-Perma­
nent School Fund -Interest and 
Income Fund-Constitutional Law. 

Held: The refund made as a result of 
payment at the face value of 
bonds when the market price is 
at a lower figure does not con­
stitute income, but is in fact a 
return of principaL 

May 22, 1952 
Mr. W. P. Pilgeram 
Commissioner of state Lands & 

Investments 
State Capitol Building 
Helena, Montana 

Dear Mr. Pilgeram: 

You have requested my opinion con­
cerning the transfer of the refund re­
alized from the purchase of U. S. Gov­
ernment bonds. You advise me that 
$1,00,000 face value of bonds were pur­
chased and warramts in that amount 
were issued, but the ·bonds were selling 
below paJl" and a refund was !received in 
the sum of $35,937.50. You state the 
investment was made for the perma-
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nent school fund. You ask if the re­
fund should be returned to the perma­
nent school fund or be transferred to 
interest and income fund and be used 
for the support of the schools in the 
next fiscal year. 

The duty to protect the principal of 
the public school fund is stated in 
Section 3, Article XI of the Montana 
Constitution: 

"Such public school fund shall for­
ever remain invio~ate, guaranteed by 
the state against loss or diversion, to 
be invested, so tar as possible, in 
public securities within the state, in­
cluding school district bonds, issued 
for erection of school buildings, un­
der the restrictions to be provided by 
law." 

The true purchase price of the bonds 
was the market value at the date of 
purchase and the refund in no way can 
be considered income. An analogous 
situation oocU'rs in determining taxable 
Income under the income tax law. In 
27 Am. Jur. 335, the text states: 

"The mere purchase of property 
even if at less than its true vaJue, 
does not result in taxable income." 

To immediately credit the l'efund to 
the interest and income fund would 
not ·be justified as the increase in value 
of the bonds will be realized at the 
time of sale prior to maturity, if the 
market price has increased, or at the 
time of payment of the bonds at their 
f.ace value, whether payment be made 
at maturity or prior to maturity. In 
any event the mere purohase of bonds 
at less than their face value does not 
result in income fixed in amount at 
the difference between the purcha:;e 
price and the par value of the secur­
ities. 

It is, therefore, my opinion that the 
refund made as a result of payment at 
the face value of bonds when the mar­
ket price is !lit a lower figure does not 
constitute income, but is in fact a re­
turn of principal. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 88 

Articles of Incorporation-Morris Plan 
Company-Legislative Intent-Omit­
ted Words - Notice - Publication­
Statu~Sections 5-1301 to 5-1311, 

Revised Codes of Montana, 1947. 

Held: Where a statute provides "ac­
companied by proof of· publica­
tion of notice as hereinafter 
provided", and the legislature 
has inadvertently omitted to 
provide further for such notice, 
the manifest iT'tention of the 
legislature is shown and words 
can be supplied to carry out that 
intent. 
When notice has been caused to 
be printed in a newspaper of 
general circulation in the lo­
cality in which the incorporators 
propose to do business, for a 
length of time which will ade­
quately give those presumed to 
be interested information of the 
pro-incorporation, the r e has 
been a substantial compliance 
with the statute. One publica­
tion constitutes such notice. 

Mr. Sam W. Mitchell 
Secretary of state 
Capitol Building 
Helena, Montana 

Dear Mr. Mitchell: 

May 22" 1952. 

You have presented the following 
tacts to me with a request that I Issue 
an official opinion as to what notice 
is necessary in order to comply with 
the provisions for incorporating a 
"Morris Plan Company" under Chapter 
109, Session Laws of 1925, now being 
Sections 5-13Ql to 5-1311, Revised Codes 
of Montana, 1947. 

"'A' desires to incorpol'ate a 'Mor­
ris Plan Company', and Section 5-
1302 provides, 'a certification of in­
corporation shall be executed a.nd 
presented to the GQvernor of the 
state a.coompanled by proof of pub­
lication of notice as hereinafter pro­
vided'. I can find nothing in the 
act itself or the above sections which 
make any further reference to any 
notice or publication thereof." 

A study of the Act shows that at no 
time has the legislature provided for 
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