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terms of a statute are plain, unambi
guous, clirect and certain, the statute 
speaks for itself; there is naught for 
courts to construe. Chmielewska v. 
Butte & Superior Mining 0<>., 81 Mont. 
36, 261 Pae. 616. The maxim of statu
tory construction of expressio unius est 
excIusio alterius crunnot be invoked in 
favor of including only what is called 
salary, wages or piece-work, because 
the legislature added the words "or 
otherwise." A bonus paid to an em
ployee at regular intervals constitutes 
a prurt of his entire compensation and 
is included within the terms of Sec
tion 92-1121, supra. To hold other
wise would be to allow some employers 
to avoid their fair shlvre of the risk to 
the detriment of the other employers 
carrying insurance under Workman's 
Compensation Plan No.3. Similarly, 
additional payments to workmen for 
overtime constitute part of the entire 
compensation paid to the workmen and 
thereby fall within the prOvisions of 
the statute. 

You inform me that one of your pre
decessors in office issued an adminis
trative interpretation of the act in 
1947 and informed employers enrolled 
under Part 3 that "overtime pay" and 
"bonuses" need not be included in the 
total annual pay-roll upon Which pre
miums are to be paid. I quite agree 
with you that the administrative inter
pretation 'Of your predecessor is entire
ly gratUitous and without foundation 
in the law. Whether these items should 
properly be included is not for the 
Board ~r me to determine, because by 
the plam terms of the sta-tute the legis
lature has provided that premiums 
must be paid on the entire compensa
tion paid to the workman. U a change 
is desired it must be made by the legis
lature and not by administrative in
terpretation. 

Therefore, it is my opinion that an 
employer insuring under Workmen's 
Compensation Plan No. 3 must pay a 
premium based upon a percentage of 
his total annual payroH as provided by 
Section 92-1101, Revised· Codes of Mon
tana, 1947. The total annual payroll 
must consist of the entire compensa
tiOll, mcluding bonuses and overtime 
pay, received by every workman em
ployed in a hazardous occupation. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 80 

General Relief-Indians--Ward Indians 
-Relief to-County Commissioners 

-Counties 

Held: The primary duty of caring for 
the poor and unfortunate rests 
in the county. 
Indian wards residing within 
the boundaries of the county 
either on or off the reservation 
are inhabitants of the county 
and it is within the power of 
the county commissioners to 
extend general relief to ward In
dians when it is determined that 
they are in need of such assist
ance. 

Mr. Lloyd A. Murrils 
County Attorney 
Glacier County 
Cut Bank, Montana 

Dear Mr. Murrills: 

April 26, 1952. 

You have requested my opinion as 
to whether the County Commissioners 
may extend geneml relief aid to ward 
lndians from the County poor fund. 
The question submitted. involves an in
terpretation of Section 7-1-21'1, Revised 
Oodes of Montana, 1947. This statute 
was fiTSt enacted as Subd. (h), Section 
7, Part I, Chapter 82, Laws of 1937, 
and read as follows: 

"The state department is hereby 
charged with authority over and ad
ministration or supervision of all the 
purposes and operatiOns as set forth 
under the several parts of this act. 
The state department shall: 

• • • • 
(h) Act as the agent of the fed

eral government in public welfare 
mattel"S of mutual concern in con
formity with this act and the federal 
social security act, and in the ad
ministration of any federal funds 
granted to the state to aid in the 
purposes and functions of the state 
department. U granto from the fed
eral government are contingent upon 
state funds for the provisions to as
sistance to Indians, all Indians quali
fied to assistance hereunder to which 
the federal government contributes, 
and who are enrolled on an Indian 
reservation in the State of Montana, 
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or who are of Indian blood and have 
resided in the state of Montana for 
five years during the nine years im
mediately preceding application and 
has resided witmn the state of Mon
tana continuously for one year im
mediately pl'eceding application or 
have not received their patent in fee 
to any tribal allotment shall be al
lowed ~istance hereunder in the 
county in which he resides, but for 
assistance paid to him the state fund 
shall not be reimbursed by the 
county." 

In the year 1938 and under the above 
cited statute there arose the case of 
State ex reI. Williams v. Kamp, 106 
Mont. 444, 78 Pac. (2d) 585, which held 
that the county was not required to re
imburse the state fund for general re
lief furnished warn Indians, that the 
state and not the county must provide 
such relief without contribution from 
the county. 

In the year 1939 the legislature 
amended the above quoted statute 
changing the language following the 
first sentenoe to read: 

"The counties ShaM not be required 
to l'eimburse the state department 
any portion of old age assistance, aid 
to needy dependent childl'en or aid 
to needy blind paid to ward Indians. 
A ward Indian is hereby defined as 
run Indian who is living on an Indian 
reservation set aside for tribal use, 
or is a member of a tribe or nation 
accorded certain rights and privileges 
by treaty or by fedeml statutes. If 
and when the federal social security 
act is amended to define a "warn In
dian", such definition shall supersede 
the foregoing definition." 

In the year 1946 the Attorney Gen
eral ·issued an opinion interpreting this 
statute in its amended form and in 
answer to the precise question con
cerned in this instance. It was the 
holding in the opinion that: 

"Ward Indians who qualify under 
the Public Welfare Act are entitled 
to general relief grants from county 
poor funds. Grants of general relief 
to wa.rd Indians are payable from 
county poor funds and such grants 
are not l'eimbursable to the county 
fl'om state funds." (Vol. 21, Opinions 
of Attorney Geneml, p. 175). 

In the Attorney General's Opinion 
Section 5 of Article X of the Montana 
Constitution was cited and interpreted 
as placing the primary duty of taking 
crure of the infirm and unfortunate 
upon the counties. It was reasoned 
that whereas the Act of 1937 (supra) 
assumed the duty of expending state 
funds for the genel'al relief of ward 
Indians, the 1939 amendment was in
terpreted as removing this assumption 
as to such expenditures for general re
lief from the state. 

It is noteworthy and significant 
that following the Attorney General's 
Opinion of 1946 the legislative assem
blyof 1947 amended Section 71-2'11, Re
vised Codes of Montana, 1947 (Sec. I, 
Ch. 219, La,ws of 1947) to read as fol
lows: 

"Board to Act as Agency of Fed
eral Government-Assistance to Ward 
Indians. Act as the agent of the 
federaJ government in public welfare 
matters of mutual concern in con
formity with this act and the fed
eral social security act, and in the 
administration of any fedeml f·unds 
granted to the state to aid in the 
purposes and functions of the state 
department. 

The counties shall not be required 
to reimburse the state department 
any portion of old age assistance, aid 
to needy dependent children or aid 
to needy blind paid to ward Indians, 
further provided that counties shall 
not be required to pay general relief 
to ward Indians. A ward Indian is 
hereby defined as an Indian who is 
living on an Indian reservation set 
aside for tribal use, or is a member 
of a tribe or -nation a.ccarded certain 
rights ·and privileges by treaty or by 
federal statutes. If and when the 
federal social security <act is amended 
to define a "ward Indian", such defi
nition shall supersede the foregoing 
definition." 

The section was once again amended 
in 19'51 by inserting the words "or aid 
to the permanently and totally dis
abled" to the first sentence of the sec
ond paragTaph above. 

It will be noted that the 1947 amend
ment added the words, "further pro
vided that counties shall not be re
quired to pay general relief to ward 
Indians" and it is upon the interpreta
tion to be given these words that the 
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a.nswer to the question submitted de
pends. 

Section 5 of Article X of the Consti
tution prov1des: 

"The several counties of the state 
shall provide -as may be prescribed by 
law for those inhabitants, who, by 
reason of age, infirmity or misfor
tune, may have claims upon the sym
pathy and aid of society." 

The words "as may be prescribed by 
law" have been interpreted to mean 
as may be prescribed by the legislative 
assembJy. (State ex reI. Wilson v. 
Weir, 106 Mont. 526, 79 Pac. (2d) 305). 

In the Weir case (supra) the court 
said: 

"While the duty to crure for the 
poor is primarily an obligation of the 
counties, the state is fTee to offer 
co-operation and ass1sta,nce (citing 
cases) . The legislature has the right 
to make pl'ovisions binding upon the 
counties, as to how they shall care 
for their poor, even though this in
volves the right to dlk:tate to the 
counties concerning expenditures of 
their own funds. 

The court then cited with approval 
from 15 C.J. 581 as follows: 

"The revenues of a county are not 
the property of the county in the 
sense in which the revenue of a pri
vate person or corporation is regard
ed. A county being a public corpora
tion existing only for public purposes 
connected with the administration of 
a state government, its revenue is 
subject to the control of the legisla
ture, when the legislature directs the 
application of a revenue to a par
ticular purpose, or its payment to 
any party, a duty is imposed and an 
obligation created on the county." 
(Emphasis added) 

Prior to the 1947 amendment to Sec
tion 71-211, (supra) the Public Welfare 
Act made no distinctions or exceptions 
as to its applicability to ward Indians. 
Moreover, the provisions of Chapter 
82, throughout adequately and clearly 
prov1ded for all inhabitants, regardless 
of race, color, Teligious or political af
filiation. All through the act, when 
reference was made to eligibles, the 
language used was, "any person", "any 
person or family", "any individual", 

"any applicant". By the legislative 
amendment of 1947 (supm) counties 
are not required to pay general relief 
to ward Indians. The legislature did 
not forbid! the counties to pay general 
'relief to ward Indians but merely stated 
in clear and express language that 
.. . . . counties shall not be requil'ed 
to pay genel'al relief to ward In
dians ... " 

It is my opinion that the primary 
duty of caring for the poor and unfor
tunate rests in the county, that Indian 
wards residing within the boundaries 
of the oounty whether on or off an 
Indian reservation are inhabitants of 
the county, and that it is witlhin the 
power of the county commissioners to 
extend general relief aid to ward In
dians when it is determined they are 
in need of such assistance. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 81 

Elections-Registration---County Clerks 
-Statutes-Sections 23-513-19-109, 

R. C. M., 1947. 

Beld: The County Clerks shall close 
their registration books on May 
30, 1952, for the forthCOming pri
mary election as the wording 
of section 23-513, which requires 
that the County Clerk shall close 
all registration for a full period 
of forty five days prior to and 
before any election, is manda
tory. 
Section 19-109, R. C. M., 1947, Is 
not to be construed so as to ex
tend or diminish the provisions 
of section 23-513. The fact that 
the forty-fifth full day falls on 
a holiday does not have any ef
fect on the date when registra
tion closes. 
The County Clerks should have 
a skeleton force at hand on that 
date for the purpose of accept
ing registration applicants, but 
should transact no other busi
ness. 

Mr. Sam W. Mitchell 
Secretary of state 
Smte Capitol 
Helena, Montana 

April 29, 1952. 
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