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any of the property assessed and taxed 
after the first Monday in March of 
any year shall remain in the same own
ership and shall appear on the next as
sessment roll then the amount of the 
tax paid on such identical pro.perty 
shall be credited upon the tax to be 
paid on such property for such next 
succeeding year. 

Hence, I believe that it is clear that 
the legislature intended that Chapter 
85 apply to personal property brought 
into this State after the regular assess
ment day and which remains in the 
State for a period not less than thirty 
dayS but which will be removed from 
the state before the next succeeding 
a&'5essment day. Therefore, if a new 
passenger motor vehicle is brought into 
the State after January 1st, and if the 
owner of such vehicle intends to keep 
the automobile within the State until 
the next assessment day, then that au
tomobile would not be considered "mi
gratory personal property" and hence 
would not be subject to assessment and 
taxation under Chapter 85, but this 
automobile would be taxable under the 
provisions of Section 3 of Chapter 219. 

If the owner of such new passengeT 
automobile intends to move the auto
mobile out of the State before the next 
assessment day then it would be "mi
gratory personal property" and subject 
to assessment and taxation under 
Chapter 85 and not under Chapter 219. 

If a used automobile is brought into 
the State after January 1st, then it Is 
taxable under Chapter 85 if it is "mi
gratory", and if it is not "migratory" 
then it will not be subject. to assess
ment until the succeeding year. 

It must be readily admitted that a 
law such as Chapter 85 is difficult to 
administer because it must depend on 
the intent of the owner which is a sub
jective ratJher than an objective cri
terion. Yet, it Is not the function of the 
executive or judicial branches of gov
ernment to question the wisdom of le
gislature, but rather they must admin
ister and enforce the law as it is writ
ten. The taxing officials as an admin
istrative procedure should require the 
taxpayer to submit proof as to the in
tended use of the property so as to en
able them to ascertain if the property 
is migratory. 0 

It is my opinion that the interpreta
tion given to Chapters 85 and 2,19, Ses
sion Laws of 1951, above reconciles the 

two acts and gives effect to both in ac
cordance with the legislative intent. My 
opinion may be briefly summarized as 
follows: 

1. Chapter 85, Session Laws of 1951, 
applies only to "migratory" personal 
property. Migratory personal proper
ty is that personaJ property which is 
brought into the State after the regu
lar assessment day, and which remains 
in this State for not less than thirty 
days, but which is to be moved out of 
the State before the next regular as
sessment day. 

2. Chapter 219, Session Laws of 1951, 
imposes a graduated "sales" tax upon 
all new passenger motor vehicles which 
are brought into the State after Janu
ary I, 1952, but which are not classified 
as "migratory" personal property. 

3. A used motor vehicle, that is, one 
which is not brand new, is taxable un
der Chapter 85, Session Laws of 1951. 
if it is classified as "migratory" per
sonal property. If the used motor vehi
cle Is not classified as "migratory" per
sonal property then it is not subject 
to assessment and taxation until the 
next succeeding -assessment day. 

4. The County Assessor may re
quire the taxpayer to submit satisfac
tory proof of the intended prospective 
use of the vehicle so that the Assessor 
may ascertain if the property should 
be classified as "migratory." 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 5'7 

Clerk of the District Court-Fees 
and Salaries-Fees In Probate 

Proceedings-Sections 25-232, 25-233, 
91-4314, 91-4316, Revised Codes of 

Montana, 194'7. 

Held: Tha.t the clerk of the district 
court should not charge a par
ty $2.50 upon that party's first 
a.ppearance in instances not 
provided for in the special sta
tute (Section 25-233, Revised 
Codes of Montana, 1947) gov
erning fees of the clerk in pro
bate proceedings. except in 
those cases arising out of pro-
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bate matters wherein such party 
must be considered a defendant. 

December 31, 1951. 

Mr. R. J. Carstensen 
Deputy County Attorney 
Yellowstone County 
Billings, Montana 

Dear Mr. Carstensen: 

You have presented the following 
facts: 

After a will had been admitted to 
probate a guardian of one of the 
heirs filed a petition for suspension 
and removal of personal representa
tives, to have the will set aside, and 
for appointment of an administrator. 
The court appointed an attorney to 
represent the non-resident heirs and 
legatees. Subsequently, several of 
these heirs filed a notice of motion 
for change of attorney. 

Based upon these facts, you have re
quested my opinion on whether or not 
the clerk of the district court should 
charge $2.50 upon the filing of such 
motion for change of attorney. 

Fees to be collected by the clerk of 
the district court are enumerated in 
Section 25-232 and 25-233, Revised 
Codes of Montana, 1947. Section 25-233 
reads: 

"Fees of Clerk in Probate Proceed
ings. At the time of filing the petition 
for letters testamentary, of adminis
tration, or guardianship, the clerk 
must collect from the petitioner the 
sum of five dollars. 

For admitting a will to probate 
and all services connected therewith, 
in addition to the above, there must 
be paid to the clerk the sum of five 
dollars. 

If a will is contested, the contes
tant must pay to the clerk, on filing 
his grounds of opposition, the sum 
of five dollars. 

And on the entrY of judgment 
thereon, the prevailing party must 
pay the sum of two dollars and fifty 
cents. 

On filing a petition to determine 
heirship or title to an estate, the pe
titioner must pay to the clerk the 
sum of five dollars. 

On entry of judgment thereon, the 
prevailing party must pay the sum 
of two dollars and fifty cents." 
Section 25-232 reads in part: 

"Fees of Clerk of District Court. 
At the commencement of each action 
or proceeding, the clerk must collect 
from the plaintiff the sum of five 
dollars, and for filing a complaint in 
intervention the clerk must collect 
from the intervenor the sum of five 
dollars; 

And the defendant, on his appear
ance, must pay the sum of two dol
laTs and fifty cents (which includes 
,all the fees to be paid up to the en
trY of judgment). on." 

Section 25-232 is a general statute 
on the subject of fees of the clerk of 
the district court, and includes the 
fees to be charged in "actions and pro
ceedings". Section 25-233 is a special 
statute for the fees in probate and 
guardianship proceedings. 

"Section 8997, Revised Codes of 
Montana, 1935 (now section 93-2203, 
Revised Codes of Montana, 1947) de
fines the term 'action' as follows: 'An 
action is an ordinary proceeding in a 
court of justice by which one party 
prosecutes another for the enforce
ment or protection of a right, the re
dress or prevention of a wrong, or 
the punishment of a public offense." 
"And Section 8998, Revised Codes of 
Montana, 1935, (now Section 93-
2204, Revised Codes of Montana, 
1947) provides: 'EverY other remedy 
is a special proceeding.' Our Supreme 
Court in the case of state v. Nm·th
ern Pacific Ry. Co., et aI., 88 Mont. 
529, 550, 295 Pac. 257, defines the 
word 'proceeding' as follows: 'The 
word 'proceeding' means special pro
ceedings provided for by statute 
(State ex reI. Carleton v. District 
Court, 33 Mont. 138, 8 Ann. Cas. 752, 
82 Pac. 789, and includes every ap
plication to a court for a judicial re
medy not comprehended in the term 
action.' .. 0947 Code Citations added 
Opinion NO.4!' Volume 21, Opinions 
of the Attorney General. 

The above quotation shows that the 
word "proceeding" in the general sta
tute, 25-2a2, includes probate proceed
ings. Merely because we have a special 
statute covering fees in probate pro
ceedings does not mean that Section 
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25-232 is thereby made completely in
applicable in probate litigation. Where 
one statute deals with a subject gener
ally and another with a part of the 
same subject specially, the special sta
tute prevails over the general one. 
However, the two should be read to
gether and harmonized, if possible. See 
Franzke v. Fergus County, 76 Mont. 
150, 245 Pac. 962; Durland v. Prickett, 
98 Mont. 399, 39 Pac. (2d) 652; Lillis v. 
City of Big Timber, 103 Mont. 206, 62 
Pac. (2d) 219. Hence, in determining 
fees to be charged in probate proceed
ings Section 25-233 must first be con
sidered, but if the subject is not cov
ered by 25-233, then 25-232 may be 
looked to. 

However, before a public officer may 
e}!)act a fee for any public service he 
must be authorized to do so by statute. 
state ex reI. Baker v. District Court, 
24 Mont. 425, 62 Pac. 688. Therefore, if 
a party must pay a fee upon his first 
appearance in a probate proceeding ill 
instances not covered by 2.5-233, we 
must find it provided for in 25-232. 

It is to be noted from the heretofore 
quoted portion of Section 25-232 that 
only a plaintiff must pay a fee upon 
commencement of a proceeding, or a 
defendant upon his first appearance. 

Many proceedings do not contem
plate a plaintiff and defendant. Vol
ume 17, Opinions of the Attorney Gen
eral, 248, Opinion No. 202 (adoption 
proceeding) . 

Section 91-4314, Revised Codes of 
Montana, 1947, sets out that all issues 
of fact joined in probate proceedings 
must be tried in conformity with the 
provisions of Sections 91-901 to 911-907 
and that in all such proceedings the 
party affirming is plaintiff, and the 
one denying or avoiding is defendant. 
This section <further provides for judg
ments with costs in such issues. 

The proviSion and procedure for the 
aPPOintment of an attorney for absent 
heirs arises in Section 91-4316, Revised 
Codes of Montana, 1947. Unless an is
sue of fact were joined or set forth 
under the facts which you have pre
sented, it is my opinion that the par
ties involved are neither plaintiff nor 
defendant in the particular motion 
filed. 

It is, therefore, my opinion that the 
clerk of the district court should not 
charge a party $2.50 upon that party's 

first appearance in instances not pro
vided for in the special statute (Section 
25-233, Revised Oodes of Montana, 
1947) governing fees of the clerk in 
probate proceedings, except in those 
cases arising out of probate matters 
wherein such party must be considered 
a defendant. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 58 

Motor Vehicles--Drivers' Licenses of 
Minors-Vicarious Liability of 
Parents-Renewal of Licenses. 

Held: 1. That signature of a par
ent or guardian on the ori
ginal application of a minor 
for a driver's license binds the 
parents for the damages in
CWTed in accidents caused by 
the negligence of the minor only 
for the term for which the orig
inal license is issued. 
2. The parents or guardians 
of a minor must not only sign 
the original application of a 
minor for a driver's license, 
but must also sign the appli
caation for renewal of the li
cense if the applicant is un
der eighteen (18) years of age 
at the time application is made 
for renewal. 

January 19, 1952. 

Mr. HaTry H. Jones, Attorney 
Montana state Highway Commission 
Helena, Montana 

Dear Mr. Jones: 

You have requested my opinion on 
the following question: 

"Does the signature of a parent 
or guardian on the original applica
tion of a minor for a drivers license 
continue to bind the parent when the 
minor is operating under a license 
that has been renewed?" 

Section 31-131, Revised Codes of 
Montana, 1947, provides in part al 
follows: 

"Application Of Minors. (a) The 
application of any person under the 
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