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grade on these tests will entitle the ex
aminee to a General Equivalency Dip
loma. In 1946 the Board of Education 
limited the applicants for these tests 
to veterans of the last war. However 
in 1949, the Board of Education ex~ 
tended their regulation to include 
others. The various units of the Uni
versity of Montana recognize a Gener
al Equivalency Dipl-oma as a substitute 
for a regulax high school diploma and 
admit the holder of these diplomas to 
all of the units of the University Sys
tem. I am informed that the other col
leges of the State of Montana also re
cognize these diplomas. 

However, the regulati-ons of the State 
Board of Education are not binding on 
the Board of Chiropractic Examiners. 
Section 66-503, Revised Codes of Mon
tana, 1947, which sets forth the powers 
and duties of the Chiropractic Exam
ining Board contains this provision: 

" ... They (the Board shall adopt 
a seal, which shall be affixed to all 
licenses issued by them, and shall 
from time to time adopt such rules 
and regulations as they may deem 
proper and necessary for the per
formance of their duties, and they 
shall adopt a schedule of minimum 
educational requiements, not incon
sistent with the provisions of this 
law, whioh shall be without preju
dice, partiality or discrimination as 
to the different schools of chiroprac
tic." (Emphasis supplied) 

In view of the powers vested in the 
Board of Chiropractic Examiners by 
the above quoted secti-on it is my opin
ion that the Board may accept a Gen
eral Equivalency Diploma or any other 
evidence that it may deem satisfactory 
which shows that the applicant has 
educational reqUirements equivalent to 
a four year ,high school course. 

The theory that underlies all licensing 
of professions is the protection of 
the public f~om incompetents. Thus I 
believe that it is unreasonable to ~
sume that the people in enacting the 
Chiropractic law intended to bar an 
applicant merely because he had not 
coml?leted a formal high school course, 
prOVIded the applicant could supply 
satisfactory evidence of having an 
equivalent education. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 23 

Cities and Towns-Sewer and Water 
Systems-Discontinuance of Water 

Service for Failure to Pay Sewer 
Charges. 

Held: A city which operated a water 
system may by ordinance pro
vide for the disoontinuance of 
the water service when rental 
for the use of the sewer system, 
financed from funds realized 
from the sale of revenue bonds, 
is delinquent. 

June 19, 19i1. 

Board of Railroad Commissioners 
Ex-officio 
Public Service Commission 
Capitol Building 
Helena, Montana 
Attention: Mr. Edwin S. Booth, 

Secretary-Counsel 

Dear Sirs: 

You have requested an opinion from 
this office on the following: 

"Where a city operates a water 
utility, and likewise has installed 
sewer facilities from funds derived. 
from Revenue Bonds and makes a 
charge for sewer service whioh said 
charges are added to the water bill 
as a surcharge, may the city discon
tinue or refuse water service where 
the water charges are paid but the 
sewer charges are delinquent?" 

Section 70-103, Revised Codes of 
Montana, 1947, gives the Public Service 
Commission jurisdiction over water 
utilities whether private or muniCipal
ly operated and Section 70-104 au
thorizes t.he commission to make rules 
and regulations necessary in the ex
ercise of the powers conferred upon the 
commission. In accord with the au
thority given, your commission adopt
ed Rule G-12 which permits the opera
tor of a water system to discontinue 
service to any consumer for failure to 
pay water rent. Our Supreme Court 
in State ex reI. Deeney v. Butte Elec
tric and Power Company, 43 Mont. 118. 
115 Pac. 44, considered the propriety 
of a rule of a utility company for dis
continuance of service upon non-pay
ment of rent. The court said in this 
regard: 
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"It is likewise properly conceded by 
the relator that such a company may 
adopt and enforce whatever rules and 
regulations, or pursue any course of 
conduct it may deem necessary to 
protect its interests, providing they 
are reasonable, ,and that a rule that 
the particular service may be dis
continued as to any patron who 
fails or refuses to pay the price of the 
service when due is reasonable." 

There is no statutory authority for 
the Public Service Commission to ap
prove rates, rules or regulations relat
ing to sewer service and this office 
specifically held that the jurisdiction 
of your commission did not extend to 
sewer service. Opinion No. 127, Volume 
22, Report and Official Opinions of the 
Attorney General. 

As you stated in your letter, there is 
no practical means of measuring the 
use of the sewer system other than by 
measuring the oonsumption of water. 
It is apparent that the water system 
and the sewer system are closely re
lated and if a patron of both systems 
were deprived of the use of the sewer 
system without dimiting his use of the 
water system a serious problem of dis
posal of the water after use would 
arise which might be detrimental to 
the public health of the community. 
In fact, an adequate sewer system is 
almost a necessity for the use of a wa
ter system. 

By virtue of Section 11-2217 any city 
or town when authorized by a vote of 
the qualified electors may establish a 
sewer system and make equitable 
charges for its use. This section speci
fically states that the "charges may be 
fixed on the basis of water consump
tion." Section 11-2219 more specifically 
grants the power to a municipality to 
fix and establish rates for the use of 
a sewer system and also permits the 
readjustment of rates ,from time to 
time to meet the charges of operation 
and financing. 

Bonds may be issued to pay for the 
construction of the sewer system under 
the authority granted by Section 1.1-
228, Revised Codes of Montana, 1947, 
which bonds are payable from the 
revenue of the sewer system and Sec
tion 11-2221 prohibits the payment of 
the bonds by taxation. The Municipal 
Revenue Bond Act of 1939, Section 
11-2401 to 11-2413, Revised Codes of 
Montana, 1947, are of similar import 

and also authorize such a bond issue. 
None of our statutes which authorize 

the construction of a sewer system fi
nanced by revenue bonds answer your 
question in specific terms. HoweTeI", 
Section 11-2219, Revised Codes of Mon
tana, 1947, provides in part: 

"The governing body of such muni
cipality shall have full power and 
authority, and it is hereby made its 
duty to fix and establish, on the ba
sis of water consumed or any other 
equitable basis, by ordinance or re
solution, and collect rates and 
charges for the services and facili
ties afforded by the system. 

The mtes and charges established 
for the services and facilities afford
ed by this system shall be sufficient 
in each year to provide income and 
revenues adequate for the payment 
of the reasonable expense and opera
tion, repair, and maintenance and 
for the payment of the sums required 
to be paid into the Sinking fund and 
for the ten per cent (10%) deprecia
tion charge. 

The governing body shall have the 
right to change and !readjust from 
time to time the rates and charges so 
fixed and established provided the 
aggregate of such rates and charges 
sh!lill always be sufficient to meet the 
requirements mentioned in preceding 
paragraph." 

The powers above granted are broad 
in scope and contemplate sufficient re
venue to meet the payments due on 
the bond issue. It is a reasonable as
sumption that the implied power to 
enforce the payments of sewer rental 
is also granted. In fact, Section 11-2219 
makes it the duty of a city to collect 
the sewer rental. Also, Section 11-926, 
Revised Codes of Montana, 1947, grants 
to a city or town the power to regu
late the use of sewers. 

The same question has been pre
sented in other states and in the case 
of Gatton v. Oity of Mansfield, 67 Ohio 
App. 210, 36 NE (2d) 306, the court con

. sidered a regulation which authorized 
that the water supply be shut off to 
residents who were delinquent in pay
ment of sewer charges. The court said 
of this regulation: "So the main and 
principal question in the instant case 
is whether the rule and regulation pro
viding for the discontinuance of 8 col
lateral service closely related to the 
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water service is authorized and valid." 
The court held the regulation was 
valid, since "the sewer rental is based 
on the amount of water used, the 
operation of the sewerage system is de
pendent upon the water supply, and 
the water and sewer service may be 
rightfully considered as one transac
tion." 

To like affect are, State v. City of 
Miami, 157 Fla. 726, 27 So. (2d) 118 
and McMahan v. Baumhauer, 234 Ala. 
482, 175 So. 299. 

If a city did not have the power to 
discontinue the water service when the 
sewer charges have not been paid, the 
city would be hampered in collecting 
such rental. It is well within the pow
ers of a city as are generally granted 
by our statutes to permit the discontin
uance of the two closely related services 
when the sewer rental is not paid. 

It is, therefore, my opinion that a 
city which operates a water system may 
by ordinance provide for the discon
tinuance of the water service when 
rental for the use of the sewer system, 
financed from funds realized from the 
sale of revenue bonds, is delinquent. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 24 

Witness Fees-Mileag __ Per Diem 
-Sheriffs-Probation Officers 

-Juvenile Proceedings-Statutes, 
25-404, Revised Codes of Montana, 

1947; 93-401-16 

Held: Sheriffs and probation officers 
may not be paid a per diem fee 
while testifying in a juvenile 
proceeding, although they may 
collect mileage. 

Mr. Robert Hurly 
County Attorney 
Vrulley County 
Glasgow, Montana 

Dear Mr. Hurly: 

lune 20, 1951. 

You have requested my opmlOn on 
the question of whether a sheriff and 
probation officer from an adjoining 
county are entitled to mileage and per 
diem fees while testifying as witne~ 
in a juvenile proceeding in your county. 

The provisiOns of Section 25-404, Re
vised Codes of Montana, 1947, provide 
as -follows: 

"25-404. (4936) Witnesses' fees. For 
attending in any civil or criminal ac
tion or proceeding before any court 
of record, referee, or offIcer authorIz
ed to take depositions, or commis
sioners to assess damages, or other
wise, for each day, three dollars. For 
mileage in traveling to the place of 
trial or hearing, each way, for each 
mile, seven cents; provided, however, 
that no officer of the United States, 
the state of Montana, or of any coun
ty, incorporated city or town within 
the limits of the state of Montana 
shall receive any per diem when tes
tifying in a criminal proceeding, and 
that no witness shall receive fees in 
any more than one criminal case on 
the same day." 

Upon oreading the above statute it 
becomes clear that the sheriff and pro
bation officer must be considered as 
any other witness insofar as the seven 
cent per mile payments for mileage is 
concerned. Since a juvenile court is a 
court of record the general provisions 
of the statute with respect to mileage 
would apply to al1 witnesses be they 
public officers or not. 

Whether or not these public officers 
are entitled to per diem is not as easily 
answered because of the proviso clause 
of the above quoted statute. The sub
stance of the proviso as it affects our 
problem is that "no officer ... of the 
state of Montana, or of any county, ••• 
shall receive any per diem when testi
fying in a criminal proceeding, •••. " 
Clearly, the sheriff and probation of
ficer are officers of a county of the 
State of Montana. 

Sections 10-601 to 10-633, inclusive, 
of the Revised Codes of Montana, 1947, 
are the statutes pertaining to juvenile 
courts and proceedings against juvenile 
delinquents. The purpose of these sta
tutes as set forth in Section 10-601, 
supra, is to treat any delinquent child 
not as a criminal but as misdirected, 
and misguided, and needing aid, en
couragement, help and assistance. 
These statutes are in accord with the 
modern trend of the states to protect 
its errant children rather than to pun
ish them as criminals as ,was done at 
common law. See 31 Am. Jur. 784. The 
court in juvenile proceedings acts more 
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