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tunity to bid on such property 
before it is submitted for sale 
to the general public. 

April 24, 1951. 
Mr. A. M. Johnson 
State Controller and Ex-officio State 

Purchasing Agent 
Capitol Building 
Helena, Montana 

Dear Mr. Johnson: 

The former State Purchasing Agent, 
Mr. Paul D. Golden, asked me whether 
it is legally possible when selling per­
sonal property of the state of Montana 
to allow <:Qunties and municipalities an 
opportunity to bid on such property 
before it is submitted for sale to the 
general public. 

On the subject of selling and dispos­
ing of State personal property there 
are the following two statutes whdch I 
quote in part: 

"The state purchasing agent shall 
have exclusive power, subject to the 
consent and approval of the state 
board of examiners, to contract for 
all printing and to purohase, sell. or 
otherwise dispose of, or to authorize, 
regulate and control tlhe purchase, 
sale or other disposition of, all ma­
terials and supplies, service, equip­
ment, and other phsdcal property of 
every kind, required by any state in­
stitution or by any depa;rtment of 
the state govermnent . . ." 
(Section 82-1906, Revised Codes of 
Montana, 1947) 

"The state purcha.sing agent shall 
have exclusive power, subject to the 
oonsent and approval of the gover­
nor, to sell, or otherwise dispose of, 
or to authorize the sale or other dis­
position of, all materials and sup­
plies, servioe, eqUipment, or other 
personal property of every kind now 
owned by the state of Montana, but 
not needed or used by any state in­
stitution or by any department of 
the state government ... " 
(Section 82-19.14, Revised Codes of 
Montana, 1947) 

Although the law sets forth certain 
requirements when the state of Mon­
tana purchases most, if not ,all, mater­
ials, supplies, eqUipment and other per­
sonal property, there is no prescribed 
procedure when selling or disposing of 
State property. Where no procedure is 

established by the Legislature to gov­
ern the manner of sale and disposal of 
property, the agency having that ob­
ligation to perform has been allowed an 
area of discretion in fulfilling that ob­
ligation. When construing the powers 
of the boards of county commissioners 
in cases where the boards have been 
given the power but no mode of pro­
cedure the Supreme Court of Mon­
tana has repeatedly said: 

"It is a general rule that whenever 
a power is conferred upon the ,board 
of county commissioners, but the 
mode in which the authority is to be 
exercised is not indicated, the board 
in its discretion may select any ap­
propriate mode or course of pro­
cedure." 

Fisher v. Stillwater County, 81 
Mont. 31, 261 Pac. 607 
Franzke v. Fergus County, 7,6 Mont. 
150, 245 Pac. 962. 
State ex reI. Bowler v. Board of 
Commissioners of Daniels County, 
106 Mont. 251, 76 Pac. (2d) 648. 
State ex reI. Thompson v. Gallatin 
County, 120 Mont. 263, 184 Pac. 
(2d) 998. 

This rule W10uld a.pply to the instant 
question. 

It is true that there should not be 
an abuse of discretion and it is in­
herent in the law that in selling or dis­
posing of State personal property the 
object is to obtain the greatest legiti­
mate advantage for the state Govern­
ment. If as an incident thereto ,a bene­
fit can be extended to the political 
subdivisions of the state, I see no legal 
impediment. 

Hence, it is my opinion that when 
selling personal property of the State 
of Montana it is legally possible to al­
low counties and municipalities an op­
portunity to bid on suoh property be­
fore it is submitted for sale to the gen­
eral public. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 14 

Salaries-County Officers-District 
Court Clerks 

Held: That a clerk of the di~trict 
court, elected in 1948 to a term 

cu1046
Text Box

cu1046
Text Box



OPINIONS OF THE ATTORNEY GENERAL 19 

commencing January 1, 1949, is 
not entitled to a raise in pay 
under Chapter 150, Laws of 1945, 
amended by Chapter 91, Laws of 
1947, as a result of a resolution 
of the Board of County Com­
missioners in September, 1950, 
establishing higher population 
and taxable valuation figures 
than those established in 1948. 

Mr. Wesley Castles 
County.Attorney 
MissoWa, County 
Missoula, Montana 

Dear Mr. Castles: 

April 28th, 1951. 

You have requested my opinion on 
this question: 

"Is the Clerk of Court, elected to 
office in 1948 to a term commencing 
January 1, 1949, entitled to a raise 
in pay under Chapter 150, L3JWS of 
1945 ·asamended by Chapter 91, Laws 
of 1947, as a result of a resolution of 
the Board of County Cbrnmissioners 
in September, 1950, establishing the 
population and taxable valuation 
figures whioh are higher than the 
figures established in 1948?" 

Section 1 of Chapter 150, LaJWs of 
1945, ~ovides: 

"The salaries of county treasurers, 
county clerks, county assessors and 
county superintendents of schools 
shall be based on the population and 
taxable valuation of the county in 
accordance with the following sche­
dule . . ." (Emphasis supplied) 

The schedule has two salary columns 
which are graduated in amounts, one 
based on population and the other on 
taxable valuation. The total salary of 
the particular official is found by add­
ing the salary determined by the popu­
lation with the salary determined by 
the valuation. 

By Chapter 91, Laws of 1947, the law 
was changed so that the salalfY of the 
Clerk of the district court was to be 
the same as that paid to the county 
treasurer. 

Hence, a person elected clerk of the 
distlfict court in 1948 to a term com­
menCing January I, 1949, would re­
ceive a salary equal to that of the 
county treasurer's, which salary would 

be based upon the county's population 
and taxable valuation and would be 
determined from the schedule of Sec­
tion I, Chapter 150, Laws of 1945. This' 
was the effective law governing the 
clerk of court's salary on January 
I, 1949. 

As pointed out in my opinion No. 
118, Volume 23, Opinions of the Attor­
ney General, Section 3,1 of Article V 
of the Constitution of Montana pro­
vides in part: 

" ... no law shall extend the term 
of any public officer, or increase or 
diminish his salary or emolument af­
ter his election or apPOintment ... " 

However, in this connection it was 
further said in opinion No. 118, supra: 

"Section 31 of Article V of the 
Constitution of Montana applies only 
to laws which are enacted after any 
public officer is elected or appointed 
for a fixed and definite term. This 
provision does not apply to laws 
w.hich are in effect at the time of 
the election or appointment of any 
public official. For example, it has 
been held that where a county is re­
classified under the provisions of 
Section 16-2419, Revised Codes of 
Montana, 1947, because of an increase 
or decrease in the assessed valuation 
of the property in the county, there­
by increasing 0If decreaSing the sal­
aries of the public officers of the 
county, it is not a violation of Sec­
tion 31 of Article V of the Constitu­
tion. Since Section 16-2419, Revised 
Codes of Montana, 1947, was already 
enacted and was in full foI'ce and 
effect at the time of the election of 
such public officers, and such offi­
cers are charged with the knowledge 
that their salarY may be increased or 
decreased by the reclassification of 
the county due to the increase or de­
crease of the assessed valuation of 
the property of the county, th~ pro­
visions of Section 31, of Article V 
of the Constitution of Montana do 
not apply. State ex reI. Jaumotte v. 
Zimmerman, (1937) 105 Mont. 464, 
73 Pac. (2d) 548." 

Therefore, it is clear that looking at 
the law I have mentioned so far, it is 
possible, without violating the consti­
tuional provision, to increase or de­
crease the salary of the clerk of the 
district court during his elected term 
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provided the population or taxable 
vreluation of the county were to change. 

However, it is my opinion that Sec­
. tion 5 of Chapter 150, Laws of 1945, 

holds the key to your question. This 
Section reads: 

"In September of any year in 
which the county treasurer, county 
clerk, county assessor, county school 
superintendent, county sheriff, coun­
ty attorney, or clerk of the district 
count, is to be elected, the county 
commissioners shall, by resolution, 
fix the salaries of the officials to be 
elected in conformity with the sche­
dule in section 1, based on the popu­
lation as shown in the last decennial 
federal census and on the taxable 
valuation of the county at the time 
the salaries are fixed. Salaries so fix­
ed shall apply during the entire term 
for which the foregoing officials are 
elected and should a vacancy occur, 
the person appointed or elected to fill 
the unexpired term in the office va­
cated shall receive the same salary 
as the person v,acating the office." 
(Emphasis supplied) 

Applying the prOvisions of this sec­
tion to your question we see that the 
clerk of the district court was elected 
in 1948; that September of 1948 was the 
time for the county commissioners to 
fix the sala'rie.:; vf ~ne officials tooe 
elected in 1948 and in conformity with 
the heretofore mentioned schedule of 
Section 1, Chapter 150, Laws of 1945; 
that the salary is based on the last de­
cennial federal census and on the tax­
able valuation at the time the salaries 
are fixed; and that the salary so fix­
ed remains during the entire term of 
the elected official. 

You indicated in 3<'our letter that be­
cause of some of the language in the 
quoted portion fom Opinion 118, supra, 
you wondered if it was possible to in­
crease or dearease the salary of a clerk 
of the district court during his term 
of office by having the Board of Coun­
ty Commissioners re-establish the pop­
ulation and taxable V'aluation figures. 
I think the change in the law since the 
J,aumotte case arose is the answer. 
When the Jaumotte case arose, sal'aries 
of the county officers were based upon 
the classification of the county. This 
was embodied in Sections 4867, 4869, 
4970, and 4871, Revised Codes of Mon­
tana, 1935, and what is now Section 

16-2419, Revised Codes of Montana, 
1947. By Section 4742, Revised Codes 
of Montana, 1935, the Board of County 
Commissioners every two years was to 
make 'an order designating the class to 
which the county belonged. Thus, it 
was impossible for a county of·ficers 
salary to be changed during his term by 
changing the classification of the coun­
ty. All of this was amended by Chapter 
150, Laws of 1945, especially Section 5, 
which set up a new standard for deter­
mining salaries, set the time for fixing 
the salary, required that the salary so 
fixed apply .for the entire term of of­
fice and specifically repealed Sections 
4867, 4869, 4870, and 4871, Revised 
Codes of Montana, 1935. However, the 
principle set out in the J,aumotte case 
that the Constitutional provision which 
requires that there shall be no differ­
ence in salary during the term of of­
fice except such as results from the 
'operation of a law enacted prior to 
election or appointment is still sound 
and applicable. 

It is my opinion that a clerk of the 
district court, elected in 1948, to a term 
commencing January 1, 1949, is not 
entitled to ,a raise in pay under Chap­
ter 150, Laws of 1945, amended by 
Chapter 91, Laws of 1947, as a result of 
a resolution of the Board of County 
Commissioners in September, 1950, es­
tablishing higher population and tax­
a.ble valuation figures than those esta­
blished in 1948. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 15 

Workmen's Compensation-Ambulance 
Service-Medical Payments--Statutes, 

Section 92-706, Revised Codes of 
Montana. 1947, As Amended by Chapter 

41, Montana Session Laws, 1949. 

Held: Ambulance charges incurred in 
the transportation of an injured 
workman to a hospital in order 
to afford him proper medical 
care are reasonable medical 
charges under Section 92-706, 
Revised Codes of Montana, 1947, 
as amended by Chapter 41, 
Montana Session Laws, 1949. 

April 30th, 1951. 
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