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twenty-five pupils be accredited and 
designated as a school entitled to state 
aid. 

However, the fact that state aid is 
not avail'cl.ble to a non-accredited high 
school does not preclude a district from 
voting an extra levy for the purpose 
of maintaining a high school under the 
provisions of Section 75-3801, Revised 
COdes of Montana, 1947, as last 
amended by Ohapter 210, Laws of 1951. 

It is therefore my opinion that a 
high sohool which has been declared 
to be an isolated high school by the 
Board of Budget Supervisors is not en
titled to state aid unless such high 
school has been acoredited by the state 
Board of Education and designated by 
the Board as a high school which 
should receive state ald. 

It Is further my opinion that when
ever aid is not available to a non
accredited high sohool district, this 
does not preclude the district from 
voting upon an extra levy for the pur
pose of maintaining a high SChool, 
und~r the provisions of Section 75'-3801, 
ReVIsed Codes of Montana, 1947, as last 
amended by Chapter 210, Laws of 1951. 

Very truly yours, 
ARNOLD 'H. OLSEN 
Attorney General 

Opinion No. 131 
Legislature, Claims Against
Resolutions-Appropriations

Expenses-Constitution, Montana, 
Article V, Section 34, Article V, 
Section 28, Article V, Section 32. 

Held: An "encumbrance" against an 
appropriated fund takes no pre
cedence over a valid claim pro
perly presented against such 
fund and no expenditure of a 
legislative expense fund duly 
appropriated by a general law 
could properly be made upon the 
basis of a resolution of a single 
house of the legislature nor for 
anything but an ordinary ex
pense incident to the sixty day 
session of the legislative assem
bly. 

Mr. A. M. Johnson 
State Controller 
Oapitol Building 
Helena, Montana 

December 30, l!r52. 

Dear Mr. Johnson: 

You have Inquired whether the 
"encumbrance" of $5,000.00, covering 
Senate Resolution (S. J. 569-579) and 
House Resolution No.4 (H. J. 632-636) 
should be charged against the funds 
appropriated for legislative expense. 

You state that you have unpaid 
claims at hand which a re charges 
against the' approprtatlons, also, but 
which you cannot process due to the 
aforementioned "encumbrance". 

I find no provision in the Constitu
tion or statutes of the State of Mon
tana regarding any "encumbrances" 
upon appropriated, funds. 

While the procedure of filing encum
brances against funds to demonstrate a 
potential claim may be a valld book
keeping transaction for the purpose of 
your office, it has no validity as a 
claim against appropriated funds. 

Money is paid out of the treasury for 
proper claims, and only upon an appro
priation made by law and on warrant 
drawn by the proper officer in pursu
ance of law, Article V, Section 34, Con
stitution of Montana; and after ex
amination by the State Board of Ex
aminers, Article VII, Section 20, Con
stitution of Montana. 

Legislative expenses are governed, in 
prurt, by Article V, Section 28, Consti
tution of Montana: 

"The legislative assembly shall pre
scribe by law the number, duties 
and compensation of the offices and 
employees of each house; and no 
payment shall be made from the 
State Treasury, or be in any way 
authorized to any such person ex
cept to an acting officer or employee 
elected or appointed in pursuance of 
law." 

"No law shall be passed except by 
bill, and no bill shall be altered or 
amended on its passage through 
either house as to change its original 
purpose." ATticle V, Section 19, Con
stitution of Montana 

"No act of the legislature has the 
force of law . . . unless the require
ments of this section . . . are met." 
State ex reI. Payton v. Cunningham, 
39 Mont. 197,103 Pac. 49~. 

It is clear that the resolution of one 
house of the legislature cannot have 

cu1046
Text Box



184 OPINIONS OF THE ATTORNEY GENERAL 

the force of law so as to permit there
by the expenditure of public funds. 
Moreover, the. appropriations for the 
Thirty-second Legislative Ass em b I Y 
were as follows: On Januaa-y 5, '1951, 
by House Bill 1 there was appropriated 
$25,000.00' "for the .payment of inci
dental expenses of the thirty-second 
legislative assembly"; on February 15, 
1951, there was appropriated $25,000.00 
"for payment of incidental expenses 01 
the thirty-second legislative assembly." 
In each bill there were appropriated 
additional sums for mileage and per 
diem of members and for per diem of 
officers and attaches of the thirty
second legislative assembly. Addition
ally there was a provision that any 
llurplus remaining in any item could 
be' transferred, to either of the other 
two items so long as the aggregate 
amount was neither increased nor de
creased. 

Any expenditure of these funds must 
be in accordance with the provisions 
of this law by virtue of Article V, Sec
tion 28, Constitution of Montana. 
(supra) 

The Thirty-second Legislature As
sembly convened on January 1, 1951, 
and ended on March 1, 1951 (Montana 
Session Laws, 1951). 

The House Journal, Thirty-second 
Legislative Assembly, page 1 states: 

"Pursuant to the Constitution of 
the State of Montana, at the hour 
of 12:00 noon, the House of Repre
sentatives of the Thirty-second 
Legislative Assembly of the state of 
Montana, was called to order by the 
Honorable Sam W. Mitchell, Secre
tary of state of the State of Mon
tana, who extended greetings to the 
assembly on behalf of the State of 
Montana." 

~e Senate Journal, Thirty-second 
LegIslative Assembly, page 1, states: 

"At 12:00 o'clock Noon, Paul Can
non, Lieutenant Governor of the 
State of Montana and Plresident of 
the Senate, pursuant to the Consti
tution of the State, called the Sen
ate of the Thirty-second Legislative 
Assembly of the State of Montana 
to order." 
The House Journal, page 657, states: 

"At 11:58 P. M., it was moved by 
McElwain, duly seconded and car
ried, that the House of Representa-

tives . of the Thirty-second LegisIa~ 
tive Assembly of the state of' Mon
tana do now, stand adjourned sine 
die.'" . .. .. 

The Senate Journal, page 596, states: 
"Moved by Senator Mahoney' of 

Garfield, duly seconded and carried, 
that the Senate of the Thirty-second 
Legislative Assembly adjourn sine die 
at 11: 58 on the Sixtieth Legislative 
Day." 

At the adjournment of the session 
there could no longer be a Thirty
second Legislative Assembly and the 
appropriation was ended except for 
those ordinary claims incidental to 
such assembly. 

The payment from the treasury ml.lSt 
be upon claims properly presented and 
passed upon according to law. See Sec
tions 82-1101 through Section 82-H21, 
Revised Codes of Montana, 1947. If 
the fund is exhausted by such proper 
claim, any further valid claim must 
await a later assembly and a later 
approprIation, Section 82-1-112, Revised 
Codes of Montana, 1947 .. 

Article V, Section 32, Constitution of 
the State of Montana, states: 

"The general appropriation bills 
shall embrace nothing but appropria
tions for the ordinary expenses of the 
legislative, executive and judicial. 
departments of the state . . . All 
other appropriations shall be made 
by separate bills each embracing but 
one subject." (emphasis supplied) 

The ordinary expenses incident to 
the Thirty-second Legislative Assem
bly would 'be "any expense which occurs 
from time to time and is likely to recur 
in the proper operation and mair..
tenance of the depa.rtment of the state 
government ... " (Cf. Miller Ins. v. 
Porter, 93 Mont. 562). 

It follows, therefore, that no "encum
brance" could prevail as against a pro
per claim and further that no expendi
ture of a legislative expense fund duly 
appropriated by a general law could 
properly tbe made upon the basis of a 
simple resolution of a single house of 
the Legislature, nor for anything but 
an ordinary expense incident to the 
sixty day session of the Thirty-second 
Legislative Assembly. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 




