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or bring into the polling-place any un
of.ficial sample ballot. After prepar
ing his ballot the elector must fold it 
so the fact of the ballot will be con
cealed and so that the indorsements 
stamped thereon may be seen, and 
ihand the same to the judges in 
charge of the ballot box, who shall 
announce the name of the elector 
and the printed or stamped number 
on the stub of the official ballot so 
delivered to him, in a loud and dis
tinct tone of voice. If such elector 
be entitled then and there to vote, 
and tf such printed or stamped num
ber is the same as that entered on the 
poll-list as the number of the stub 
of the official ,ballot last delivered 
to him by the ballot judge, such judge 
shall receive such ba;llot, and, after 
removing the stub therefrrom in plain 
sight of the elector, and without re
moving any other part of the ballot, 
or in any way exposing any part of 
the face thereof below the stub, shall 
deposit each ballot ,in the proper bal
lot box for the reception of voted bal
lots, and the stubs in a box for de
tached ballot stubs. Upon voting, the 
elector shall forthwith pass outside 
the guard-rail, unless he be one of 
the persons authorized to remain 
within the guard-rail for other pur
poses than voting." 

The printed sticker with both name 
and "X" mark meets these requkements 
and shows the intent required under 
the above rules. 

Therefore, it is my opinion that 
stickers with a candidate's name ailld 
a printed "X" placed upon the ballot 
in the proper place should be counted. 
I ·am also of the opinion that the Oar
wile case and the previous opinion of 
the Attorney General in Volume 12, 
page 344, have been deprived of any 
force by the case of Peterson vs. Bil
lings, supra. 

Very truly yours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 118 

Mileag __ Fees-Sheriff-County 
Commissioners 

Held: A sheriff may recover reason
able expenses for items of travel 

which are not directly covered 
by an express statute as long 
as the travel was necessitated 
by activities within the scope of 
the official duties of the sheriff. 
Whether the travel was necessi
tated by activities within the 
scope of official duty, and what 
constitutes reasonable expenses, 
are matters to be determined by 
the sound discretion of the local 
board of county commissioners. 

September 16, 1952. 

Mr. Ernest E. Fenton 
County Attorney 
Treasure County 
Hysham, Montana 

Dear Mr. Fenton: 

You have submitted the following 
letter requesting my official opinion: 

"The sheriff of this county has pre
sented a claim against the county for 
mileage in attending an F. B. I. 
school at Billings. The claim shows 
six days attendance at the school, 
and the mileage for each day's atten
dance is $14.40. 

The board of county commissioners 
has directed me to ask your opinion 
as to whether or not they have any 
legal authority to pay this mileage." 

Section 16-27.23, Revised Codes of 
Montana, 1947, as amended by Section 
I, Chapter 59, Session Laws of 1949, 
provides for the mileage and expenses 
of shenffs in certain enumerated in
stJances. Section 25-226, Revised Codes 
of Montana, 1947, as ·amended by Sec
tion 2, Chapter 59, Session Laws of 
1949, also enumerates various charges 
which the sheriff may present to the 
county commissioners for approval. 
Neither of these sections directly au
thorize the county commissioners to 
approve of a claim such as the one in 
the instant case. 

The question of whether or not the 
sheriff may be reimbursed for items of 
travel not covered by an express sta
tute has been ruled upon in several 
opinions by my predecessors, (Opinion 
No. 210, Volume 1'5, Opinions of the 
Attorney General, p. 146; Opinion No. 
67, Volume 17, Opinions of the Attor
ney General, p. 70). In Opinio'l No. 210, 
Volume 15, p. 146, it was held: 
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"a sheriff can recover for his rea
sonable expenses when the items of 
travel are not covered by an ex
press statute, and the power to deter
mine what is reasonable is vested in 
the county commissioners and limited 
by the claim presented." 
I concur in the a:bove cited opinions. 

It is, therefore, my opinion that the 
sheriff may recover reasonable expenses 
for items of travel which are not 
directly covered by an express statute as 
long as the travel was necessitated by 
activities within the scope of the offi
cial duties of the sheriff. 

It is further my opinion that whether 
the travel was necessitated by activities 
within the scope of official duty and 
what constitutes reasonable expenses, 
are matters to be determined by the 
sound discretion of the local board of 
county commissioners. 

Very truly :vours, 
ARNOLD H. OLSEN 
Attorney General 

Opinion No. 119 

Elections-Primary Elections
Nominations by Write In Vote

Percentage of Total Vote Required 
For Write In Nomination. 

Held: 1. The 5% requirement of Sec
tion 23-910, Revised Codes of 
!\Iontana, 1947, means 5% of the 
votes cast for all candidates for 
the office at the last preceding 
general election. 
2. Where several offices of the 
same kind are filled at the same 
election, such as the state legis
lature, and voters may cast 
several votes for several dif
ferent candidates, the proper 
total unon which to base the 5% 
requirement of Section 23-910 
is the vote of the lowest elected 
candidate and the lowest un
successful candidate of each 
other party at the last preceding 
general election. 

September 16, 1952. 

Mr. John D. French 
County Attorney 
Lake County 
Polson, Montana 

Dear Mr. French: 

You have asked me the following 
question: 

How many votes are required to 
obtain a write In nomination for the 
office of Clerk and Recorder and 
other state and county offices in the 
event no petition for nomination has 
been filed on the ticket where the 
· ... "Tite in nomination is sought? 

The statute applicable to this ques
tion is Section 23-910, Revised Codes of 
Montana, 1947, which states: 

"Any person receiving the nomina
tion by having his name writte~. In 
on the primary ballot, and desmng 
to accept such nomination, shall file 
with the secretary of state, I~ounty 
clerk, or city clerk, a written declara
tion . . provided that such person 
must receive at least five per cent 
of the votes cast for such office at 
the last preceding general elec
tion ... " (emphasis supplied) 

In your request for opinion you In
quired whether this 5% requirement 
means 5% of the total number of votes 
cast for all candidates for an office in 
the preceding general election, or 5% 
of the number of votes cast for the 
successful candidate, as is specified in 
Section 23-804, Revised Codes of Mon
tana 1947 which provides for nomina
tion 'by c~rtificate signed by qualified 
electors. Section 23-804 states: 

"The number of signatures must 
not be less in number than five per 
cent of the number of votes cast for 
the successful candidate for the same 
office at the next preceding elec
tion ... " 

There is no reason to believe that 
Section 23-910 was Intended to embody 
the same rule as 23-804. The two sta
tutes were enacted at different times 
and by different methods. Section 2'&-
804 was passed by the Legislature ill 
1889 and was part of the convention 
system of nominating then in use. Sec
tion 23- 910 was passed by initiative 
In 1912 as part of the general act set
ting up the direct primary system. The 
5% requirement was added by leip8-
lative amendment in 1945 and specifi
cally repealed all acts and parts of acts 
in oonflict therewith. 
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