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persons receiving a suspended sentences and of prisoners paroled 
from the State Prison does not expire until the time of the original sen­
tence has elapsed. The sentence of a person receiving an absolute 
pardon expires with such pardon and civil rights are at that time re­
stored. In the case of persons sentenced to life imprisonment in the 
State Prison, citizenship may be restored by act of the Governor at 
any time after pardon. Persons sentenced to life imprisonment in 
the State prison and then paroled may not be restored to citizenship by 
the Governor while the life sentence remains in effect. 

Opinion No. 46 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

Joint Merit System-Veterans-Disabled Veterans-Disabled Civilians 
-Veterans Preference Law. 

Held: I. When a position requiring a written or oral exc;onination is 
under consideration, the preference accorded to veterans, dis­
abled veterans, and certain dependents of such veterans by 
virtue of Chapter 26; Montana Session Laws of 1949, fhe Veter­
ans Preference· Law, shall consist of an additional ten perCent 
(10%) for disabled veterans, their wives, and widows of veterans 
and an additional five per cent (5 %) for all other veterans, their 
wives and dependents, such percentage to be added to the 
examinat10n ratings. The Joint Merit System must recommend 
the applicants in the order of the final examination ratings, i. e. 
actual examination grades plus percentage additions as pro­
vided by statute. 

2. Disabled civilians do not have a statutory authorization fOI 

additional percentages and therefore in the case of a written or 
oral examination cannot be accorded a percentage preference. 
In the event of a tie in the final examination ratings, a preference 

. for the posit'ion should be granted to the disabled civilians. 

Mr. Melvin P. Martinson, Supervisor 
Joint Merit System 
Helena, Montana 

Dear Mr. Martinson: 

August 11, 1949. 

You have requested an opinion as to the construction of the Veter­
ans Preference Law in regard to the following problem: 

"Suppose there are three disabled veterans who rank number 
1, 5, and lIon a theoretical list, three non-disabled veterans who 
rank number 2 ,6, and 9, three civilians certified by the Vocational 
Rehabilitation Department who rank number 8, 10, and 12 and three 
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other civilians who rank 3, 4, and 7. Veterans on this list have 
been given the 5 and 10 percent of the total aggregate rating re­
quired by law. When we prepare a list of three names for the ap­
pointing authority in accordance with other Merit System rules on 
certifications, in what order should the names be selected?" 

The Veterans Preference Law is Section 5653, Revised Codes of 
Montana, 1935, as last amended by Chapter 26, Montana Session Laws 
of 1949. 

Section 5653 as contained in Chapter 26, Laws of 1949, is as follows 
in part: 

"In every public department, and upon all public works of the 
State of Montana, and of any county and city thereof. the following 
shall be preferred for appointment and employment: 

1. Veterans, their wives and widows, and dependents of dis­
abled Veterans. 

2. Disabled civilians recommended by the State Rehabilita­
tion Bureau. 

Provided further, that age, loss of limb or other physical 
impairment which does not in fact incapacitate, shall not 
be deemed to disqualify the above described veterans or 
disabled veterans, provided they possess the business ca­
pacity, competency and education to discharge the duties 
of the position involved. 

Provided further, that those of the above described veterans 
who have disabilities admitted by the Veterans Administration 
of the United States to have been incurred in the service in any 
of said wars, where said disabilities do not in fact incapacitate, 
shall be given preference before the employment of able­
bodied veterans. 

b. When written or oral examinations are required, for em­
ployment as above described, disabled veterans and their 
wives, and widows of veterans shall have added to their 
examination ratings, a credit of ten percentum (10%) and all 
other veterans, their wives, and dependents shall have 
added to their examination ratings credit of five percentum 
(5%). The fact that an applicant has claimed a veteran's 
credit shall not be made known to the examiners, until 
ratings of all applicants have been recorded. The credit 
shall then be added to the examination rating, and the rec­
ords shall show the examination rating and the veteran's 
credit. 

Before the amendment by Chapter 26, Laws of 1949, Section 5653 
Revised Codes of Montana, 1935, did not contain any provision for add­
ing percentages of 10% in case of a disabled veterans and 5% in the 
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case of a veteran when a written or oral examination was required for 
the position to be filled. Section 5653 as contained in Chapter 223, 
Laws of 1947, did not differentiate between positions where an exam­
ination was required and positions where an examination was not 
required. It was just a straight preference as point preferences were 
not embraced by the act. 

But now paragraph B of Section 1 of Chapter 26, Laws of 1949, pro­
vides for percentage preferences for disabled veterans, veterans, and 
dependents of such disabled veterans, and veterans, when a written or 
oral examination is required for the position. It is my conclusion from 
a careful study of Chapter 26, that in the case of a position where such 
written or oral examination is involved, the 10% or 5% added to the 
examination ratings shall represent the entire preference contemplated 
by the legislature. My conclusion is based upon the premise that the 
legislature did not mean that the veterans preference should override 
all other considerations. For example, if a veteran and a civilian took 
an examination for a position and the veteran had a score of 70 and 
the civilian a score of 94, the legislature did not intend that the veteran 
should have the postion when there was such a discrepancey in the 
respective abilities of the two applicants. Five per cent for veterans 
and ten percent for disabled veterans are the limits of the statutory 
preference in the case of a written or oral examination and when such 
percentages are added the Joint Merit System must recommend the 
applicants in the order of their final rating. 

While providing for additional percentages for veterans and dis­
abled veterans when an examination is required, Chapter 26, Laws of 
1949, makes no provision for additional percentages for disabled ci­
vilians recommended by the s.tate Rehabilitation Bureau. Thus, the 
question arises, does a disabled civilian certified by the State Rehabili­
tation Bureau have a preference of any kind when the position to be 
filled requires a written or oral examination. In a job where no exam­
ination is required Chapter 26 provides that a disabled civilian so cer­
tified, "Shall be preferred for appointment and employment," but as 
stated above, in the case of an examination, additional percentages for 
disabled civilians are not provided. 

It is my opinion that a disabled civilian can be given no percentage 
preference in the case of a written or oral examination. The legislature 
has not provided a measure for the amount of preference to be accorded 
to a disabled civilian in such a case. While the spirit of the act makes 
it plain that a disabled civilian is to be accorded a preference in ap­
pointment and employment, the Legislature, inadvertantly, I believe, 
failed to set up a yardstick in the case of a written or oral examination. 
Certainly when the final examination ratings of applicants are com­
piled, the Merit System Council cannot arbitrarily add perecentages of 
varying amounts to the scores of disabled civilians. Such procedure 
could throw the entire preference system into confusion. The only 
feasible means of keeping the preference system operative in the 
case of written or oral examinations is to exclude disabled civilians 
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from a percentage preference in such case. However, the disabled 
civilians should in- the case of a tie in the final ratings on a written 
or oral examination be entitled to a preference to the extent of re­
ceiving the position in the event of a tie. 

It is indeed regrettable that such decision must be reached for as . 
hereinbefore stated the spirit of the act is to give disabled civilians a 
preference along with the veterans and disabled veterans. I suggest 
that the omission in paragraph b, Section I, Chapter 26, Laws of 1949, 
to include a percentage preference for disabled civilians be called to 
the attention of the legislative assembly at the next session in order to 
allow the spirit of the act to be fulfilled. 

Therefore, it is my opinion that under Chapter 26, Laws of 1949, 
providing for preference for veterans, non-veterans, certain dependents 
of such veterans, and disabled civilians, when a written or oral exam­
ination is required for a postion, the final examination ratings of the 
applicants, composed of actual examination grades plus percentage 
additions as provided by the statute, shall constitute the order in which 
the Joint Merit System shall recommend the applicants for the position 
available. Disabled civilians do not have a statutory authorization for 
additional percentages and therefore in the case of a written or oral 
examination cannot be accorded a percentage preference, however, in 
the event of a tie in the final ratings, a preference for the postion should 
be granted to disabled civilians. 

Opinion No. 47 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

State Department of Public Welfare, Authority to Determine Amount of 
Assistance-County Department of Public Welfare, Must Comply 

With Order of State Department of Public Welfare-County 
Public Welfare Board, Decision of State Department of 

Public Welfar~ Is Binding Upon-General Relief. 
Held: I.-An applicant for General Relief may under the provisions 

_ of the Public Welfare Act appeal from a determination of the _ 
_ County Public Welfare Board and, after a fair hearing, the 
State Department of Public Welfare may fix the amount of re­
lief to be granted and such decision shall be binding upon the 
County Public Welfare Board and shall be _ complied with by 
the County Department _ of Public Welfare. 

Mr. N. C. Briggs 
State Administrator 
State Department of Public Welfare 
Helena, Montana 

August 25th, 1949. 

cu1046
Text Box




