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While that was an action to quiet title and involved the question 
of subrogation, it is in point with respect to the lien being perpetual. 

The priority of the tax lien is expressly provided by Section 2153, 
Revised Codes of Montana, 1935, as amended by Chapter 97, Laws of 
1937 (Sec. 84-3808, Revised Codes of Montana, 1947), to-wit: 

"(a) Every tax due upon personal property is a prior lien 
upon any or all of such property, which lien shall have precedence 
over any other lien, claim or demand upon such property .... " 

The Hon. Harrison J. Freebourn, then Attorney General of Mon-
tana, on September 9, 1940, issued his Opinion No. 256, reported in 
Volume 18, Opinions of the Attorney General, page 256, with respect 
to such lien. He held such lien to extend to each particular item for 
the entire tax on all the property assessed therefor, and that the lien is 
not lost through sale of the property to a third person by the owner. 

From the foregoing three things are made apparent, to-wit: 

(l) The tax lien is upon the particular property assessed for the 
tax of that particular year; and if the tax is not paid the lien for that 
tax does not attach to other or after-acquired personal property. 

(2) The tax lien is perpetual until the tax is paid or the property 
sold in payment of the tax; and, 

(3) The lien is not lost by sale of the property, by the owner, to a 
third person. Such personal property as remains in the County and 
can be identified may be levied on by the County Treasurer and sold 
for such taxes. . 

For those reasons I concur in your views that the County Treas
urer may not levy upon and sell after-acquired personal property to 
liquidate a tax for which other personal property was assessed. 

However, if the owner has removed from the County where the 
property was assessed without payment of the tax, the County Treas
urer may bring an action in the name of the assessing County against 
the owner to collect the tax. Sec. 2226, Revised Codes of Montana, 
1935 (Sec. 84-4181, Revised Codes of Montana, 1947). 

Opinion No. 103 

Very truly yours, 
ARNOLD H. OLSEN, 
Attorney General. 

University of Montana, Waiver of Fees - State Orphans' Home, 
Waiver of Fees For Inmates at University Unit-State Industrial 

SchooL Waiver of Fees For Inmates at University Unit-State 
Vocational School For Girls, Waiver of Fees For 

Inmates at University Unit. 
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Held: Under the provi$ions of Sections 10·110 and 10·11 L Revised 
Codes of Montana. 1947, fees for attendance at the units of 
the University of Montana must be waived for inmates of the 
Montana State Orphans' Home, the State Indusfrial SchooL 
and the State Vocational School for Girls. Fees at any other 
institutions of higher learning need not be waived for such 
inmates. 

Miss Mary M. Condon 
State Superintendent of Public Instruction 
State Capitol 
Helena, Montana 

Dear Miss Condon: 

April 13th, 1950. 

You have requested my OpInIOn as to the fees that may be 
waived by institutions of higher learning, other than the University 
units, for inmates of the Montana State Orphans' Home, the State 
Industrial SchooL or the State Vocational School for Girls as provided 
in Section 10-110, Revised Codes of Montana, 1947. 

Section 10-110, Revised Codes of Montana, 1947, reads as follows: 

""Any inmate of the" Montana State Orphans' Home, the State 
Industrial School, or the State Vocational School for girls, who, 
shall have completed the course of study of any of said institu
tions and shall have shown evidence of studious and industrious 
habits, shall be entitled upon the recommendation of the super
intendent and local executive board of any of said institutions, to 
receive free education at the expense of the State for a period 
not to exceed four (4) years, at any unit of the University of 
Montana, and shall likewise be entitled to receive at the expense 
of the State the necessary high school or other training, if any be 
needed, to enable such student to enter any of the institutions of 
higher learning herein mentioned." 

It is to be noted from the above statutes that the free education is 
limited to those students who attend any unit of the University of 
Montana. Section 10-111. Revised Codes of Montana, 1947, provides 
that the expense of the education shall not exceed $400.00 per year 
and shall be paid by the institution, such as the Montana State 
Orphans' Home, from which the student is sent to the Unit of the 
University of Montana. " 

Setcion 75-401, Revised Codes of Montana, 1947, designates the 
units of the University of Montana 'as follqy.Ts: " 

"The State University "at Missoula, the College of Agriculture 
and Mechanic Arts at Bozeman, the School of Mines at Butte, 
the Normal College at Dillon, the Eastern Montana State Normal 
School at Billings and the Northern Agricultural and Manual 
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Training School at Fort Assinniboine. and such departments of 
said institutions as may hereafter be organized. shall constitute 
the University of Montana. under the name and style of University 
of Montana." 

It is to be observed that any other institution. such as any junior 
college. does not come within the above provisions and. therefore. 
fees for attendance at such schools are not. by law. required to be 
waived. 

It is therefore my opinion that under the provisions of Sections 
10-110 and 10-111. Revised Codes of Montana. 1947. that fees for at
tendance at the units of the University of Montana must be waived 
for inmates of the Montana. State Orphans' Home. the State Industrial 
School. and the State Vocational School for Girls and that fees at any 
other institutions need not be waived for such inmates. 

Opinion No. 104 

Very truly yours. 
ARNOLD H. OLSEN. 
A ttorney General. 

County Auditor - County Clerk and Recorder - Consolidation of 
County Offices-Term of Office. 

Held: 1. The offices of County Clerk and Recorder and County Audi
tor may not be consolidated. 

Mr. Robert F. Swanberg 
County Attorney 
Missoula County 
Missoula. Montana 

Dear Mr. Swanberg: 

April 17th. 1950. 

You have requested my opmlOn on the question of whether the 
Board of County Commissioners of Missoula County may consolidate 
the offices of County Auditor and County Clerk and Recorder. 

The authority for the consolidation of county offices is contained in 
Section 5 of Article XVI of the Montana Constitution. Section 5 is as 
follows: 

"There shall be elected in each County the following County 
officers who shall possess the qualifications for suffrage prescribed 
by Section 2 of Article IX of this Constitution and such other quali
fications as may be prescribed by law: 

One County Clerk who shall be Clerk of the Board of County 
Commissioners and ex-officio Recorder; one Sheriff; one Treasurer. 
who shall be collector of taxes. provided that the County Treas-
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