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3. The Apprenticeship Council is 
authorized to make rules and regula
tions, but such rules and regulations 
must be limited in their purpose and 
effect as aid in the administration of 
the law. 

4. It was the purpose and intent 
of the legislature that all departments 
of state and federal government con
cerned with the administration of the 
act, or its fulfillment, to cooperate 
to the fullest extent within their re
spective fields, to the end that the 

. apprentice may receive the full bene-
fits of the act. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 93 

Lottery-Punch Board Licensing Law. 

Held: A game in which tickets are 
sold to cusfomers who mark a 
fixed number of the symbols 
or numbers on the face of the 
tickets and then a drawing 
made whereby the holders of 
tickets who had numbers 
marked corresponding to the 
numbers drawn receive a cash 
award, constitutes a lottery 
under our laws, and is thereby 
prohibifed. 

- January 7, 1948 
Mr. Melvin E. Magn"uson 
County Attorney 
Lewis and Clark County 
Helena .. Montana 

Dear Mr. Magnuson: 

You have requested my opmlOn as 
to whether the ·following stated facts 
constitute a lottery. 

A bar sells tickets to its customers, 
which tickets have upon their face 
two boxes, the first of which con
tains numbers from 1 through 40 in 
numerical succession and the second 
box contains numbers 41 through 80. 
The customer selects 10 members 
from the 80 numbers by marking the 
same with black ink. After the 
requisite number of tickets has been 
sold the man operating the game for 

the house then draws a pre-determined 
number of balls from a wire drum or 
punches numbers from a punch board. 
If a customer has designated 4 or 
more numbers on his ticket of those 
which are either drawn from the wire 
drum or punched from the board, he 
then receives a cash award. The 
amount of the cash prize varies with 
the price of the ticket and the 3 per 
cent State Stamp-Tax is paid on every 
such ticket. 

A lottery is defined in Section 
11149, Revised Codes of MQntana, 
1935, which reads as follows: 

"A lottery is any scheme for the 
disposal or distribution of property 
by chance, among persons who have 
paid or promised to pay any val
uable consideration for the chance 
of obtaining such property or a 
portion of it, or for any share or in
terest in such property, upon any 
agreement, understanding, or expec
tation that is to be distributed or 
disposed by lot or chance, whether 
called a lottery, raffle, or gift en
terprise, or by whatever name the 
same may be known." 

The above Section was considered 
in the case of State v. Hahn, 105 
Mont. 270, 72 Pac. (2d) 459, wherein 
the Court said: 

"It is important to understand 
what legal requisites are necessary 
to charge the offense of operating 
a lottery under our statutes. They 
are generally considered to be three: 
The offering of a prize; the award
ing of the prize by chance; and the 
giving of consideration for an op
portunity to win the prize." 

It is apparent from the facts you 
have given me, that the rule of the 
Hahn case makes the scheme a lot
tery. The cash prize is offered and 
its award made by chance in that the 
numbers selected by the player on his 
ticket must correspond at least in part 
to those drawn or designated by the 
house. The giving of consideration 
for an opportunity to win the prize is 
found in the payment by the player 
for each ticket. The question of con
sideration was the perplexing problem 
in both of the bank night cases, State 
v. Fox Missoula Corporation, 110 
Mont. 441, 101 Pac. (2d) 1065, and 
State v. Theatre Corporation, 114 
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Mont. 52, 132 Pac. (2d) 689, but does 
not constitute >a problem here. 

In State v. Theatre Corporation, 
supra, our Court considered Section 
2 of Article XIX of the Montana Con
stitution, which reads as follows: 

"The legislative assembly shall 
have no power to authorize lot
teries, or gift enterprises for any 
purpose, and shall pass laws to 
prohibit the sale of lottery or gift 
enterprise tickets in this state." 

The Court held that the first part 
of this Constitutional provision for
bids legislative authorization of lot
teries and quotes with approval from 
a Nevada case that "prohibitory pro
proviSions in a Constitution are usu
ally self-executing to the extent that 
anything done in violation of them is 
void." 

It is, therefore, my opinion that a 
game in which tickets are sold to cus
tomers who mark a fixed number of 
the symbols or numbers on the face 
of the tickets and then a drawing 
made whereby the holders of tickets 
who had numbers marked correspond
ing to the numbers drawn receive a 
cash award, constitutes a lottery un
der our laws, and is thereby pro
hibited. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General 

Opinion No. 94 

Schools-School Districts - Electors, 
Qualifications of-Levy--County 
Clerk and Recorder-Poll Books. 

Held :-Registration is not one of the 
necessary qualifications to 
vote upon the question of an 
extra levy for school purposes. 
It is not necessary for the 
County Clerk and Recorder to 
prepare in advance poll-books 
with the names of registered 
electors for an election to vote 
an extra levy for school dis
trict purposes. 

January 7, 1948 
Mr. W. W. Lessley 
County Attorney 
Gallatin County 
Bozeman, Montana 

Dear Mr. Lessley: 

You have requested my opinion as 
to whether qualified electors at a 
school election to vote upon the ques
tion of an extra levy in excess of the 
10 mill levy must be registered elec
tors. You have also asked if it is 
necessary for the County Clerk and 
Recorder to prepare poll-books for 
such an election. 

The statutory proviSions for an 
election for a school district to vote 
an extra levy are found in Sections 
1219 to 1223, Revised Codes of Mon
tana, 1935, as amended. Under Sec
tion 1219 the question must be sub
mitted "to the qualified electors re
siding within the district who are 
taxpayers upon property therein." The 
qualifications for electors at general 
school> elections are found in Section 
1002, Revised Codes of Montana, 1935, 
as last amended by Chapter 65, Laws 
of 1941. In Section 1223, as amended 
by Chapter 31, Laws oJ 1941, there is 
provision made for the > challenging of 
voters and in the oath to be taken no 
mention is made of registration. This 
Section, as amended, states specific
ally that if the person offering to vote 
signs the oath his vote must be re
ceived, and provides a penalty for 
false swearing. Section 584, Revised 
Codes of Montana, 1935, makes a 
similar provision for the challenging 
of electors at primary elections, but 
does not specifically state that if the 
oath is taken the vote shall be re
ceived. It states if it appears he is 
not a qualified voter his vote be re
jected. By implimation the converse 
is true. 

Section 5199.1, Revised Codes of 
Montana, 1935, provides that "only 
such registered electors of the city, 
town, school district, or other muni
cipal corporation whose names appear 
upon the last preceding assessment 
roll shall be entitled to vote upon any 
proposal to create or increase an in
debtedness of city, town, school dis
trict or other municipal corporation." 

This Section, by its terms, is ap
plicable to the ceration or increase of 
indebtedness. Our Supreme Court in 
State ex reI. Tillman v. District Court, 
101 Mont. 176, 53 Pac. (2d) 107, 
stated: 
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