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of Article V of our Constitution pro
vides in part: 

.. . . . except as otherwise pro
vided in this constitution, ... no law 
shall extend the term of any public 
officer, or increase or diminish his 
salary or emolument after his elec
tion or appointment." 
Section 4864, Revised Codes (jf Mon

tana, 1935, provides: 

"No county officer shall receive 
for his own use, any fees, penalties 
or emoluments of any kind, except 
the salary as provided by law, for 
any official service rendered by 
him, but all fees, penalties and 
emoluments of every kind must be 
collected by him for the sole use 
of the county and must be account
ed for and paid to the county treas
urer as provided by section 4887 of 
this code and shall be credited to 
the general fund of the county." 

Section 4887, Revised Codes of Mon-
tana, 1935, provides: . 

"All salaried officers o'f the sev
eral counties must charge and col
lect for the use of their respective 
counties, and pay into the county 
treasury on the first Monday of 
each month, all the fees now or 
hereafter allowed by law, paid or 
chargeable in all cases, except as 
provided in section 9811 of the COGe 
of Civil Procedure, provided, how
ever, that nothing in this section 
shall be held to apply to the com
pensation received by the sheriff 
as mileage while in the performance 
of official duties, or for the board of 
prisoners or other persons while in 
his custody." 

In the case of Adami v. County of 
Lewis and Clark our Supreme Court 
had under consideration Chapter 169 
of the Laws of 1943, which, as you 
will recall, provided to raise the sal
aries of county officers ten per cent. 

The Court stated: 

"The learned district judge before 
whom the (case was tried), held 
that Chapter 169 was unconstitu
tional as to county officers' terms 
which resulted from election or ap
pointment prior to the passage and 
approval of the act, but constitu
tional as to such terms resulting 

from election or appointment there
after. 

"There can be no possible doubt 
that the decision with reference to 
Chapter 169 is correct, and that the 
legislative intent to make it effec
tive as to the terms of persons 
elected or appointed prior to its ef
fective date is unconstitutional as in 
excess df the legislative power. The 
people could hardly have made 
clearer or more definite the pro
vision of Section 31 of Article V 
forbidding the legislature either to 
increase or diminish the salary or 
emolument of any officer after his 
election or appointment." 

Therefore, it is my opinion that any 
increase of salary for the Clerk of 
Court by way of a straight raise in 
the salary or by allowing clerks of 
court to retain fees which they now 
collect and cover into the general 
fund of the county, would be uncon
stitutional under Section 31 of Article 
V as interpreted by our Supreme 
Court as above set 'forth, for those of
ficers elected or appointed prior to its 
effective date. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General. 

Opinion No. 9 

Slot Machine Act-License, Slot 
Machine-Gambling-Non

Profit Club. 

Held: The Stockman's Club, Cascade 
County, is a non-profit club, 
but the State Board of Equal
ization may go behind the cer
tificate of incorporation in or
der to determine whether or 
not it qualifies within the pro
visions of Chapter 142, Laws 
of 1945. 

January 16, 1947. 

Mr. Sam D. Goza, Chairman 
State Board of Equalization 
state Capitol 
Helena, Montana 

Dear Mr. Goza: 

You have requested my OpInIOn as 
to whether or not the Stockman's 
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Club, Cascade County, is a non-profit 
club and if such your board is com
pelled to issue a license under the cir
cumstances. 

While you do not so state in your 
request, I assume from conversation 
with members of your board that you 
desire to be advised as to whether or 
not, under the facts, you are com
pelled to issue a license under the pro
visions of Chapter 142 of the Laws of 
1945, an act known as the "Slot Ma
chine Act." 

Though the meaning of "profit" 
and "non-profit" is one of varied def
inition, we must turn to the laws of 
Montana to find the definition of the 
same for ,purposes of taxation. Chap
ter 92, Laws of 1937, an act which 
relates to the corporation license tax, 
provides for an exemption of non
profit organizations from payment of 
said license fees. For the purpose of 
this act non-profit clubs of this 
nature are defined in Section 9 as 
those: 

.. organized and operated ex
clusively for pleasure, recreation 
and other non-profitable purposes, 
no part of the net income of which 
inures to the benefit of any private 
stocl{holder or members." (Em
phasis mine.) 

This, then, we shall take to be the 
meaning of non-profit as used in 
Chapter 142 of the Laws of 1945. 

From our examination of the Ar
ticles of Incorporation oIf the Stock
man's Club, Cascade County, it is my 
opinion that such club has complied 
with the requisites of the law and as 
such is duly created as a non-profit 
club. Section 9 of Chapter 142, Laws 
of 1945, provides: 

"The form of licenses to be issued 
under this act shall be prescribed 
by the state board of equalization. 
Said board shall also promulgate 
the forms to be used in applying for 
such licenses and may require the 
applicant for such license to state 
in his application such facts as the 
board may deem necessary to en
able it to pass upon such application, 
including the name and address of 
the applicant and the premises 
where said slot machine or ma
chines are to be kept and operated 
and such other information as the 
board may require." 

By the language used by the legis
lature as quoted above, it was the evi
dent intention to grant the board 
broad authority to determine whether 
or not the applicant qualified as such 
organization mention in the act. 

While it is generally held a court 
may not go behind the certificate of 
incorporation; except when property 
rights are involved, the Supreme 
Court of Montana, in the case of State 
ex reI. Bottomly v. District Court, 
115 Mont. 400, 143 Pac. (2d) 559, 
which was a proceeding "for supervis
ory control, involving the right of the 
Attorney General in an abatement 
proceeding under the anti-gambling 
laws of the state, to inquire into, the 
manner in which the corporation was 
conducting its 'business to determine 
if the gambling laws were being vio
lated, said: 

"The question to be determined in 
this proceeding is, not whether the 
certificate of incorporation issued 
to the Brotherhood was obtained 
through bad faith or not, but 
whether the duly organized fra
ternal organization is permitting 
practices in its club rooms that are 
in violation of the g-ambUng- laws of 
this state. We think the Attorney 
General is entitled to present evi
dence as to such alleged violations." 
(Emphasis' mine.) 

In view of the authority granted 
your board to require an applicant to 
furnish "such facts as the board may 
deem necessary to enable it to pass 
upon such application . . . " it is my 
opinion the board has authOrity to re
quire the applicant, Stockman's ClUb, 
or any other applicant, to furnish such 
facts as the board deemes necessary 
to determine whether or not such ap
plicant is a non-profit organization as 
that term is herein defined. If .the ap
plicant refuses to furnish such lJ'acts, 
or if the board is satisfied from faHs 
furnished that the applicant is not 
such non-profit organization, it may 
deny the application. 

It is therefore my opinion the 
Stockman's Club, Cascade County, is 
a non-profit club, but the State Board 
of Equalization may go behind t~e 
certificate of incorporation in order 
to determine whether or not it quali-
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fies within the provisions of Chapter 
142, Laws of "1945. 

Sincerely yours, 
R. V. BOTTOMLY, 
Attorney General. 

Opinion No. 10 

Post-War Funds-Funds, Post-War
Road and Bridge Fund-Taxes, 

Post-War. 

Held: That under Chapter 69, Laws 
of 1945, and Section 3 thereof, 
no expenditures for any pur
pose whatever shall be made 
from the special road and 
bridge fund provided for 
therein, by the board of county 
commissioners of any county 
in the state until after the 
date proclaimed by the Presi
dent or by Congress as the 
date of the termination of the 
existing war emergency. 

January 21, 1947. 
Mr. W. G. Gilbert, Jr. 
County Attorney 
.Beaverhead County 
Dillon, Montana 

Dear Mr. Gilbert: 

You have advised me that the coun
ty commissioners of Beaverhead 
County are desirous of obtaining for 
use at the earliest possible moment, 
for needed bridge and road work, the 
monies made available under Chap
ter 69 of the Laws of 1945. You in
quire as to when those funds may be 
made available under the terms of 
Chapter 69 of the Laws dE 1945. 

It was undoubtedly the purpose of 
the legislature in enacting Chapter 
69, Laws of 1945, to provide post-war 
funds for the purposes therein set 
forth, to take up the slack of employ
ment they felt would be in existence 
upon the termination of the war emer
gency. I think this is a fair deduction 
from the reading of the title and the 
act as a whole. 

Also ,it was felt repair work and 
bridge work, and other construction 
during the war years would be neg
lected because of the lack of funds 
and the impossibility dE getting ma
terials. In Section 1 of the act the 

legislature stated the purpose as fol
lows: 

"For the purpose dE accumulating 
and providing post-war funds for 
the construction, improvement, re
pair and maintenance of public 
highways and bridges following the 
date proclaimed by the President as 
the termination of the existing war 
emergency, or following the date 
specified by Congress as the date of 
such terination, the board of county 
commissioners of each county in 
this state may, in their discretion. 
levy and cause to be collected, dur
ing each or either of the fiscal years 
beginning July 1, 1945 and ending 
June 30, 1946, and beginning July 1, 
1946 and ending June 30, 1947, a 
special tax upon the taxable prop
erty in the county lying outside of 
the corporate limits of incorporated 
cities and towns, of not more than 
five (5) mills on the dollar ... " 

Again in Section 3 of the act the 
legislature uses mandatory language 
as follows: 

"No expenditures for any purpose 
whatever shall be made rfrom such 
special road and bridge fund until 
after the date proclaimed by the 
President or by Congress as the date 
of the termination of the existing 
war emergency." 

Again in Section 4 of the act like 
language is used. It is presumed that 
the legislature had in mind the proc
lamation by the President of the 
United States of May 27, 1941, being 
No. 2487, which was a general and 
unlimited national emergency proc
lamation, (55 Stats. at Large, page. 
1647,) and which proclamation set in 
motion a great many of the laws of 
the national government as well as 
laws of the several states. 

This unlimited national emergency 
proclamation has never been altered 
since it was proclaimed, either by the 
President or by Congress. 

On December 31, 1946, at 1 :19 P. M. 
there was filed the proclamation of 
the President of the United States, 
No. 2714, the pertinent part of which 
is as follows: 

"Although a state of war still 
exists, it is at this time possible to 
declare, and I find it to be in the 
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